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D.C. HOME RULE: EXAMINING THE INTENT OF 
CONGRESS IN THE DISTRICT OF COLUMBIA 
HOME RULE ACT OF 1973 


Thursday, May 12, 2016 

House of Representatives, 

Subcommittee on Government Operations, 
Committee on Oversight and Government Reform, 

Washington, D.C. 

The subcommittee met, pursuant to call, at 2:05 p.m., in Room 
2154, Rayburn House Office Building, Hon. Mark Meadows [chair- 
man of the subcommittee] presiding. 

Present: Representatives Meadows, Jordan, Walberg, Buck, 
Grothman, Connolly, Norton, and Clay. 

Mr. Meadows. The Subcommittee on Government Operations 
will come to order. And, without objection, the chair is authorized 
to declare a recess at any time. 

It is the chairman’s responsibility under the Rules of the House 
to maintain order and preserve decorum in the committee room. 
Members of the audience are reminded that disruption of congres- 
sional business is a violation of the law. We certainly welcome your 
presence and we would just caution you against any disruption. 

Good afternoon and welcome. Today’s hearing will shine a light 
on what Congress intended when it passed the Home Rule Act in 
1973. We are not here to discuss the soundness of the District hav- 
ing budget authority as a policy matter. Our goal today is to deter- 
mine whether the Local Budget Autonomy Act was consistent with 
the Home Rule Act enacted by Congress. 

In addition, today’s hearing will seek to identify the potential 
ramifications that we may face by the District of Columbia and 
local D.C. Government employees in the event the Local Budget 
Autonomy Act is enforced. 

And at the outset of our country, the Founding Fathers saw fit 
to vest in Congress a constitutional right to maintain supreme leg- 
islative authority over the District. So important was this authority 
to James Madison that he even took time to expand upon the ne- 
cessity of the Federal Government having an independent seat in 
The Federalist No. 43. 

It was a result of this indispensable necessity, as Madison de- 
scribed it, for an independent seat of government that the District 
of Columbia was created, and in 1973 Congress undertook the proc- 
ess of delegating to the District a limited home rule for the first 
time in roughly 100 years. And it did so, undoubtedly, with the 
need to maintain its constitutionally vested authority in mind. 

( 1 ) 
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The voluminous Congressional Record associated with the Home 
Rule Act serves to demonstrate the need to balance popular sov- 
ereignty for the people of the District against the essential require- 
ment that Congress maintain its supreme legislative authority. 

Reviewing the record shows that numerous debates, hearings, 
and discussions were had over many of the provisions in the final 
Home Rule Act. In fact, the debates and editing continued all the 
way through to the House floor, where very important clarifying 
changes were made that were incorporated in the final version of 
the act. 

During the floor debate a number of edits were made which, in 
the words of one of the principal architects of the Home Rule Act, 
Chairman Charles Coles Diggs, Jr., clarified the intent of the act. 
I ask unanimous consent that the Chairman Charles Coles Diggs, 
Jr.’s “Dear Colleague” letter, dated October the 9th, 1973, be put 
into the record. And without objection, so ordered. 

Mr. Meadows. Among these edits was the express retention of 
the appropriations power of the Congress and the role of the Fed- 
eral Government as a whole in the budgetary process as it relates 
to the District. 

The intent to retain the role of the Federal Government in the 
budgetary process went unquestioned for nearly 40 years. In 2012, 
however, the District unilaterally claimed that this was not the 
congressional intent of the Home Rule Act and passed a Local 
Budget Autonomy Act. The Local Budget Autonomy Act was voted 
on by less than 10 percent of the eligible voters in the District of 
Columbia. 

This act is currently involved in litigation at the Federal level re- 
garding its legal status and was previously the subject of extended 
litigation in both the Federal and State courts with the House Bi- 
partisan Legal Advisory Group having supported the plaintiff chal- 
lenging the act’s legality. As such, its status remains in legal limbo 
until the courts issue a final and definitive ruling. 

The Local Budget Autonomy Act is not settled law, as some have 
asserted. Further, the GAO, or the Government Accountability Of- 
fice, issued an opinion in January of 2014 stating that they believe 
the enforcement of this act would constitute a violation of the 
Antideficiency Act. 

As a result, should the District attempt to enforce this act, D.C. 
employees could face repercussions, including those which stem 
from the Antideficiency Act violations. These employees could then 
be subjected to potential administrative penalties and could even 
be subject to criminal liabilities for violating the act. 

Former D.C. Mayor Vincent Gray expressed these concerns of 
subjecting District employees to the possible administrative and 
criminal punishments for enforcing the Local Budget Autonomy Act 
in his April 11, 2014, letter to the Council of the District of Colum- 
bia stating that he would not implement the Local Budget Auton- 
omy Act. So I ask for unanimous consent to enter this letter into 
the record. Hearing no objection, so ordered. 

Mr. Meadows. I’d like to thank all of the witnesses for agreeing 
to testify before the committee today. We are fortunate to have at- 
torneys who participated in litigating this issue, the chairman of 
the Council of the District of Columbia, and a member of GAO’s 
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General Counsel’s Office, also members of the congressional staff 
who were involved in the drafting of the Home Rule Act at the time 
of its passage. 

I look forward to hearing from each of you on this very important 
issue. 

I now recognize my good friend, Mr. Connolly, the ranking mem- 
ber of the Subcommittee on Government Operations, for his open- 
ing statement. 

Mr. Connolly. Thank you, Mr. Chairman. Thank you for hold- 
ing this hearing. I also want to welcome my friend and former col- 
league, Phil Mendelson, who is chairman of the Washington, D.C., 
City Council. 

I approach the subject of home rule as a former local government 
official, having served in neighboring Fairfax County for 14 years 
on the governing body, 5 years as chairman, of the largest jurisdic- 
tion in metropolitan Washington. I know what it takes to produce 
a budget every year. I know the difficulty of making revenue and 
expenditure estimates under the best of circumstances. I cannot 
imagine how a local government, my local government, would func- 
tion efficiently or effectively if each budgetary decision required 
congressional approval. 

I have consistently supported autonomy for the District and 
would argue that Congress’ actions have actually had a deleterious 
effect on the District, its management, and its residents. I hope the 
irony of this situation is not lost on anyone watching who support 
the conservative principles of limited government and states’ rights 
ostensibly. I don’t mean my friend the chairman. I guess the Dis- 
trict of Columbia is an ideological carveout. 

How is it that a legislative body that struggles to pass its own 
annual budget and routinely misses appropriations deadlines would 
nonetheless insist on exercising overall authority and oversight 
over somebody else’s? 

D.C.’s lack of budget autonomy affects the entire national capital 
region, especially the thousands of my constituents who are civil 
servants and work every day here in the District of Columbia. 
Former Virginia Governor Bob McDonnell, a Republican, supported 
budget autonomy because of the negative consequences for both 
Virginia and Maryland if D.C.’s fiscal situation is left uncertain, 
particularly during a Federal Government shutdown like the one 
we endured several years ago. 

Without budget autonomy, if the Federal Government shuts 
down, the D.C. government shuts down too, absent a specific ex- 
emption from Congress. That means all nonessential D.C. munic- 
ipal services cease, potentially paralyzing the city and hundreds of 
thousands of commuters coming into the city, to say nothing of our 
constituents nationwide who visit D.C. in the millions every year. 

The past two Republican chairmen of this committee also sup- 
ported the policy of budget autonomy for the District. My prede- 
cessor and friend Tom Davis, and Darrell Issa, introduced legisla- 
tion to expand the home rule, including bills to give D.C. auton- 
omy. In fact, Tom Davis, my predecessor in this job, continues to 
fight for budget autonomy as a private citizen. 

I regret that the committee has seemingly abandoned those bi- 
partisan efforts in recent years. In fact, the committee, this com- 
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mittee, has gone out of its way to restrict home rule. Last year the 
committee and the House for the first time since 1991 passed a res- 
olution of disapproval on a law passed by the D.C. City Council, the 
Reproductive Health Non-Discrimination Amendment Act. We did 
it because we could. That law prohibits employers from discrimi- 
nating against employees based on their reproductive health deci- 
sions. 

More recently, House Republicans passed for the second time 
this Congress a misguided D.C. voucher bill that was not only not 
requested by the District, but also has failed to deliver educational 
results according to a number of studies and tests. 

The chairman of this committee seemed to also threaten jail time 
for the D.C. city Mayor for implementing the city’s marijuana legal- 
ization law, which was adopted by public referendum by the resi- 
dents of the District of Columbia. And when we do something like 
that, to me it’s painful irony. First of all, we couldn’t do it in Den- 
ver, same referendum, same outcome, because our reach doesn’t go 
to Denver. We do it here because we can, because the Constitution 
gives us authority over a city that did not yet exist when the Con- 
stitution was adopted and was never envisioned to be a modern 
urban metropolis. In fact, D.C. Superior Court recently upheld the 
District’s Budget Autonomy Act approved by those votes in 2013. 

While some disagree about how to achieve it, all, including I 
think most of the witnesses today, will agree on the policy of budg- 
et autonomy for the District. To me, it’s shameful that the commu- 
nity housing the Federal Government is not afforded the same 
rights to self-government as all others across the country. 

It is time for congressional Republicans to get on board. And this 
is one case where I would hope, upon reflection, they would actu- 
ally adhere to their own conservative principles: that government 
closest to the people is the best form of government, people are en- 
titled to self-determination, there should never be taxation without 
representation. 

These are American values, but they certainly are values I have 
heard from my conservative friends and I respect them. Let’s start 
to apply them irrespective of race, irrespective of partisan voting 
patterns. This is about American rights, and nothing should sub- 
stitute itself for our enshrinement of those rights and our respect 
for those rights. 

I yield back. 

Mr. Meadows. I thank the gentleman for his opening state- 
ments. And we will caution the audience, in terms of public dis- 
plays of either pleasure or displeasure, we would ask you to refrain 
from that. 

And so I now recognize the delegate from the District of Colum- 
bia, Ms. Eleanor Holmes Norton, for her opening statement. 

Ms. Norton. Thank you, Mr. Chairman. 

First, I want to welcome Chairman Mendelson. I want to wel- 
come all of the witnesses, especially my constituents, and others to 
this hearing. 

Mr. Chairman, I appreciate that you have given me this time. 
You’re my good friend, even when good friends must disagree, as 
we do today. I will read what I have to say in order to stay within 
the time you have given me. 



5 


You, Mr. Chairman, are known for your well-known kindness, 
and it’s a courtesy, since I am not ranking member, for you to 
allow me to give an opening statement at this hearing. Of course, 
this hearing is on my very own district and it affects only those 
who live in the District of Columbia. 

This hearing, however, appears to be a fait accompli, similar to 
when the committee went through the motions last month marking 
up the District of Columbia school vouchers bill. The committee 
knew that the bill could only be enacted on an appropriation bill, 
that there was not the support in the Senate, and Chairman Jason 
Chaffetz had already requested that the matter be put on the up- 
coming appropriation bill even before we had that hearing here. 

This hearing seems designed to lay the predicate for using the 
appropriation process yet again to try to overturn, block, or pre- 
empt the Local Budget Autonomy Act of 2012, which was ratified 
by 83 percent of the D.C. voters. 

The evidence for this is transparent. Speaker Paul Ryan’s 
spokesperson told the press that Republicans are considering, 
quote, “legislative options” for the Budget Autonomy Act. The three 
top House Republican leaders have filed amicus briefs expressing 
their view that the Budget Autonomy Act is invalid. The House Ap- 
propriations Committee has said that the Budget Appropriation 
Act is invalid. 

By calling legal experts, the subcommittee is trying a com- 
plicated legal matter in the court of public opinion and most will 
not understand much of the legal machinations we discuss here 
today because they are normally discussed in a court of law. Only 
the courts can determine the validity of the Budget Autonomy Act. 
Indeed, the Budget Autonomy Act has been litigated for the last 2 
years with courts reaching conflicting conclusions. 

Yet, the act is the law of the land. The Congress did not dis- 
approve the Budget Autonomy Act during the congressional review 
period and the only court order in effect on the Budget Autonomy 
Act upheld its validity. 

What is within the committee’s authority is to remove Federal 
restrictions that harm the finances and operations of the D.C. gov- 
ernment. The last two Republican chairmen of the committee stud- 
ied this issue closely, Tom Davis and Darrell Issa, and sought 
budget autonomy for the District of Columbia. As Mr. Davis has 
said, “The benefits of budget autonomy for the District are numer- 
ous, real, and much needed. There is no drawback.” Indeed, even 
the Republican witnesses here who have taken a position on the 
policy of budget autonomy support it. 

Control over the dollars raised by local taxpayers and businesses 
is central to local control, one of the oldest principles of the United 
States Government and a much-cited principle of congressional Re- 
publicans in particular. 

Budget autonomy also has practical benefits for both the District 
and the Federal Governments. For the District government, it 
means lower borrowing costs, more accurate revenue and expendi- 
ture forecasts, improved agency operations, and the removal of the 
threat of Federal Government shutdowns. 

For Congress, it means not wasting time on budget line items it 
never amends. For the Federal Government, it means that the mu- 
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nicipal services that government, our government, relies on to func- 
tion will not cease during a Federal shutdown. 

To its credit. Congress has begun to recognize the hardships 
caused by the lack of budget autonomy. Since 2014, for the first 
time we were able to keep the Congress from involving the District, 
and Congress has exempted D.C. from Federal shutdowns. 

Congress losses nothing under budget autonomy. This is not 
statehood. Under the U.S. Constitution, Congress has the authority 
to legislate on any District matter, including its local budget, at 
any time. 

This year’s Republican budget made the case for budget auton- 
omy, and I conclude with what my colleagues said in their own 
budget: 

“This budget would give our States and local municipalities the 
freedom and flexibility... that meets the unique needs and chal- 
lenges of their communities... We are humble enough,” said by my 
colleagues, “to admit that the Federal Government does not have 
all of the answers.. .Putting our faith in the people will respect and 
restore the principle of federalism in America.” 

Mr. Chairman, I rest my case. Thank you very much. 

Mr. Meadows. I thank the gentlewoman for her comments. 

I will hold the record open for 5 legislative days for any member 
who would like to submit a written statement. 

Mr. Meadows. We will now recognize our panel of witnesses. 
And I’m pleased to welcome Ms. Edda Emmanuelli Perez, man- 
aging associate general counsel at the Office of General Council at 
the U.S. Government Accountability Office; Mr. Jacques DePuy, a 
retired partner at Greenstein Delorme and Luchs and a former 
counsel for the Subcommittee on Government Operations and Reor- 
ganization; Mr. Philip Mendelson, chairman of the Council of the 
District of Columbia; Mr. Irvin Nathan, senior counsel at Arnold & 
Porter and former attorney general of the District of Columbia; and 
Mr. Brian Netter, partner at Mayer Brown. 

Welcome to you all. And pursuant to committee rules, all wit- 
nesses will be sworn in before they testify. So I would ask that you 
please rise and raise your right hand. 

Do you solemnly swear or affirm that the testimony you are 
about to give will be the truth, the whole truth, and nothing but 
the truth? 

Let the record reflect that the witnesses have answered in the 
affirmative. 

Thank you. Please be seated. 

And so in order to allow time for discussion, I would ask that you 
please limit your oral testimony to 5 minutes. Your entire written 
statement will be made part of the record. 

And you’re now recognized for 5 minutes. 

WITNESS STATEMENTS 

STATEMENT OF EDDA EMMANUELLI PEREZ 

Ms. Perez. Good afternoon, Mr. Chairman, Ranking Member, 
and members of the subcommittee. Thank you for the opportunity 
to discuss our legal opinion concerning the effect of the District of 
Columbia’s Local Budget Autonomy Act. 
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The Budget Autonomy Act attempts to change the Federal Gov- 
ernment’s role in the District’s budget process by removing Con- 
gress from the appropriation process of most District funds and by 
removing the President from the District’s budget formulation proc- 
ess. GAO concluded that provisions of the Budget Autonomy Act 
that attempt to change the Federal Government’s role in this way 
have no legal effect. 

In the District of Columbia Home Rule Act, Congress established 
a District government and delineated its budget process. The Home 
Rule Act, as well as the Antideficiency Act and the Budget and Ac- 
counting Act, serve and protect two important constitutional pow- 
ers reserved to the Congress: its power to exercise exclusive legisla- 
tion in all cases whatsoever over the District and Congress’ con- 
stitutional power of the purse. 

GAO addressed the conflict between the Budget Autonomy Act 
and the Antideficiency Act and the Budget and Accounting Act. 
The Anti deficiency Act bars officers and employees of the U.S. Gov- 
ernment and the government of the District of Columbia from mak- 
ing or authorizing expenditures or obligations exceeding the 
amount available in appropriation. The Budget and Accounting Act 
requires the head of each agency, which includes the District gov- 
ernment, to submit a budget request to the President for trans- 
mission to Congress. The Home Rule Act states that the council 
may not amend or repeal any act of Congress which is not re- 
stricted in its application exclusively in or to the District. 

In addition to applying to the District, both the Antideficiency 
Act and the Budget and Accounting Act apply to all officers and 
employees of the United States and heads of Federal agencies. 
Thus, the Home Rule Act bars the District from amending or re- 
pealing these statutes. 

We concluded that without affirmative congressional action oth- 
erwise, the requirements of the Antideficiency Act continue to 
apply and District officers and employees may not obligate or ex- 
pend funds except in accordance with appropriations enacted into 
Federal law by Congress. The District government also remains 
bound by the Budget and Accounting Act, which requires it to sub- 
mit budget estimates to the President. 

We examined the legislative history of the Home Rule Act and 
found that it supported the conclusion that the Antideficiency Act 
continues to apply to the District. Although the Senate version of 
the Home Rule Act would have granted considerable fiscal auton- 
omy to the District, the conference committee adopted the House 
provisions that required that the District submit its budget to Con- 
gress. The stated reason was that they did so to preserve the proc- 
ess through which Congress appropriates amounts for the District. 
By considering and explicitly rejecting the idea of granting greater 
budget autonomy to the District, Congress reserved to itself t^he au- 
thority to appropriate funds for the District. 

We considered other arguments made in support of the Budget 
Autonomy Act. One such argument was that Congress granted the 
District a permanent appropriation of the District’s local funds that 
would make local funds available without further action by Con- 
gress. We disagree. By law, the making of an appropriation must 
be expressly stated and cannot be inferred or made by implication. 
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Congress enacts appropriations by identifying the source of funding 
and authorizing the obligation and expenditure of those funds. Con- 
gress has not provided the District with such authority. 

A further argument was that the purpose and text of the 
Antideficiency Act would be satisfied when the District govern- 
ment, rather than Congress, enacts an annual appropriation. 
Again, we disagree. Pursuant to the Constitution, both the appro- 
priations power and the exclusive power to legislate over the Dis- 
trict belong to Congress. As the cornerstone of fiscal laws enacted 
by Congress to implement its power of the purse, the Antideficiency 
Act clearly applies to the District, both by its very terms and by 
the terms of the Home Rule Act, reflecting Congress’ decision to ex- 
pressly limit District spending to amounts Congress appropriates. 

We also considered whether it was legally significant that Con- 
gress has not enacted into law a resolution disapproving of the 
Budget Autonomy Act. Since the Home Rule Act provided no au- 
thority to enact the Budget Autonomy Act and acts taken without 
legal authority are void at the outset, it is of no legal significance 
that Congress did not enact a resolution disapproving of the Budg- 
et Autonomy Act. 

GAO does not take a view on the merits of Congress granting 
greater budget autonomy to the District. Under the framework that 
the Constitution has established, only Congress has power to deter- 
mine the nature of the District’s process. In the Home Rule Act, 
Congress clearly established that it continues to retain sole author- 
ity to appropriate amounts for the District. If Congress wishes to 
change the District’s budget process, it may, of course, do so by en- 
acting legislation. 

We are aware of court rulings issued after our January 2014 
legal opinion. GAO’s analysis and conclusions are consistent with 
and compelled by Congress’ constitutional authority to exercise ex- 
clusive legislation over the District and with the laws Congress has 
enacted pursuant to that authority. 

Thank you, Mr. Chairman and ranking member. This concludes 
my statement, and I’d be pleased to answer any questions you may 
have. 

[The prepared statement of Ms. Perez follows:] 
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Chairman Meadows, Ranking Member Connolly, and Members of the 
Subcommittee; 

I am GAO’S Managing Associate Genera! Counsel responsible for GAO’s 
appropriations law decisions and opinions, I am pleased to be here today 
to discuss our January 30. 2014 opinion concerning the effect of the 
District of Columbia’s Local Budget Autonomy Amendment Act of 2012 J 
A copy of the opinion is attached as an appendix to this statement. 

In the District of Columbia Home Rule Act, Congress established the 
District Government and delineated its budget process. The Budget 
Autonomy Act attempts to change the federal government’s role in this 
budget process by removing Congress from the appropriation process of 
most District funds and by removing the President from the District's 
budget formulation process. In this opinion, we addressed the conflict 
between the Budget Autonomy Act and two other federal laws; the 
Antideficiency Act^ and the Budget and Accounting Act, 1921.^ The 
Antideficiency Act bars offtcers and employees of the U.S. Government 
and of the Government of the District of Columbia from making or 
authorizing expenditures or obligations exceeding the amount available in 
an appropriation or fund. The Budget and Accounting Act requires the 
head of each agency, which for the purposes of this Act includes the 
District Government, to submit a budget request to the President for 
transmission to Congress. 

At issue in the opinion was whether the Home Rule Act and the 
Antideficiency Act allow the District Government to authorize its officers 
and employees to obligate and expend funds in accordance with an act of 
the Council of the District of Columbia, rather than in accordance with 
appropriations enacted into federal law in exercise of Congress’s 
constitutional prerogative to legislate for the seat of government and its 
constitutional power of the purse. Also at issue was whether the Home 
Rule Act and the Budget and Accounting Act permit the District 
Government to change the process through which the District submits its 
budget request to the President for transmission to Congress. 


^ B-324987. Jan. 30. 2014. 
^31 U.S.C. §1341. 

^31 U.S.C. §1108. 
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We concluded that provisions of the Budget Autonomy Act that attempt to 
change the federal government’s role in the District’s budget process 
have no legal effect. The Home Rule Act, as well as the Antideficiency 
Act and the Budget and Accounting Act, serve and protect two important 
constitutional powers reserved to the Congress; (1) its power “to exercise 
exclusive Legislation In ail Cases whatsoever” over the District, U.S. 
Const, art. !, § 8, cl. 17, and (2) Congress’s constitutional power of the 
purse. We concluded, therefore, that without affirmative congressional 
action otherwise, the requirements of the Antideficiency Act continue to 
apply and District officers and employees may not obligate or expend 
funds except in accordance with appropriations enacted into federal law 
by Congress. The District Government also remains bound by the Budget 
and Accounting Act, which requires it to submit budget estimates to the 
President. 

Our regular practice when rendering opinions is to contact relevant 
agencies and officials to obtain their legal views on the subject of the 
request.'* The Chairman of the Council of the District of Columbia, the 
Mayor of the District of Columbia, and the Attorney General of the District 
of Columbia all provided their views. The Council chairman asserted that 
Congress granted the District a permanent appropriation of the District’s 
local funds. Because a permanent appropriation is available for obligation 
and expenditure without further congressional action, he concluded that 
the Budget Autonomy Act lawfully repealed provisions of the Home Rule 
Act that restricted the District’s authority to obligate and expend this 
permanent appropriation. 

We disagreed with the Council chairman’s assertion that Congress has 
provided the District with a permanent appropriation. By law, the making 
of an appropriation must be expressly stated. An appropriation cannot be 
inferred or made by implication. The Council chairman asserted that the 
District Charter established a permanent appropriation because It 
provided that District monies “belong to the District government.” 

However, this language is not the express statement of appropriation that 
is necessary under 31 U.S.C. § 1301(d). 


^ GAO, Procedures and Practices for Legal Decisions and Opinions. GAO-06-1064SP 
(Washington, D.C.: Sept. 2006), available a? www.aao.QOv/Dfoducts/GAO-06-1Q64SP . 
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In the alternative, tfie Council chairman argued that the “purpose and text 
of the Antideficiency Act would be satisfied when the District 
Government”, rather than Congress, "enacts an annual appropriation 
pursuant to the Autonomy Act." We disagreed. The Antideficiency Act 
clearly applies to the District, both by its very terms and by the terms of 
the Home Rule Act. and reflects Congress’ decision to expressly limit 
District spending to amounts Congress appropriates. Only acts of 
Congress, not acts by the Council or by officers or employees of the 
District Government or the federal government, make amounts available 
for obligation and expenditure. 

The Council chairman also placed significance in the fact that Congress 
has not enacted into (aw a resolution disapproving of the Budget 
Autonomy Act. However, the Home Rule Act provided no authority to 
enact the Budget Autonomy Act. It is elementary that acts taken without 
legal authority are void at the outset. It is, therefore, of no legal 
significance that Congress did not enact a resolution disapproving of the 
Budget Autonomy Act. Even in the absence of such a resolution, the 
amendments of the Budget Autonomy Act have no force or effect. 

The plain meaning of the Home Rule Act, coupled with the continuing 
force of the Antideficiency Act and of the Budget and Accounting Act. 
compelled us to reach the conclusions we drew in the opinion. Pursuant 
to its constitutional authority "to exercise exclusive Legislation in all Cases 
whatsoever” in the District. Congress has enacted these statutes and has 
explicitly provided for the continuing application of the Antideficiency Act 
and the Budget and Accounting Act to the District. 

GAO does not take a view on the merits of Congress granting greater 
budget autonomy to the District. This is a matter within Congress’s 
discretion under Its constitutional powers. Under the framework that the 
Constitution has established, only Congress has power to determine the 
nature of the District’s budget process. In the Home Rule Act, Congress 
clearly established that it continues to retain sole authority to appropriate 
amounts for the District. If Congress wishes to change the District’s 
budget process it may, of course, do so by enacting appropriate 
legislation. 

Since we issued our January 2014 opinion, court rulings have also 
addressed the legality of the Budget Autonomy Act, In 2014, the U.S. 
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District Court for the District of Columbia ruled that “the Budget Autonomy 
Act does not comply with the requirements of the Anti-Deficiency Act” and 
that “the Budget Autonomy Act is unlawful.”® However, in a three- 
sentence ruling that did not address the merits of the case, the U.S. Court 
of Appeals for the D.C. Circuit vacated this ruling and directed that the 
case be remanded to the Superior Court of the District of Columbia.® On 
remand, the Superior Court ruled that the Budget Autonomy Act was 
lawful and within the authority that Congress delegated to the District in 
the District of Columbia Home Rule Act.’’ 

In conclusion, the analysis and conclusions in our January 2014 opinion 
are consistent with Congress’s constitutional power to legislate over the 
District and with the laws that Congress has enacted pursuant to that 
authority. 


GAO Contact and 
Staff 

Acknowledgments 


Thank you. Mr. Chairman. This concludes my prepared statement. I 
would be happy to answer any questions that you or other members of 
the subcommittee may have. 


If you or your staff have any questions about this testimony, please 
contact me at (202) 512-2853 or EmmanuelliPerezE@gao.gov. Contact 
points for our Office of Congressional Relations and Office of Public 
Affairs may be found on the last page of this statement. Julia C. Matta, 
Assistant General Counsel, and Omari Norman, Senior Attorney, made 
key contributions to this statement. 


® Council of the Dislhct of Cdumbia v. Gray. 42 F. Supp. 3d 134, 154-155 {May 19, 2014), 

® Council of the District of Columbia v. Bowser. 201 5 U. S. App. LEXIS 888 1 (D C Ctr 
May 27, 2015). 

^ Council of the District of Cdumbiav. DeWitt, no. 2014-CA-2371-B. slip op {DC Super 
Ct, Mar. 18, 2016). 
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U^. GOVERNMENT ACCOUNTABIirTY OFFICE 

United States Goverranent Accountability Office 
Washington, DC 20S4& 


8-324987 

JarHjary 30. 2014 

The Honorable Ander Crenshaw 
Chairman 

Subcommittee on Financial Services 
and Genera! Government 
Committee on Appropriations 
House of Representatives 

Subject; Distnct oi Columbia— Local Budget Autonomy Amendment Act of 2012 
Dear Mr. Chairman: 

This responds to your request for our opinion regarding the effect of the District of 
Columbia’s Local Budget Autonomy Amendment Act of 2012 (Budget Autonomy 
Act) In the District of Columbia Home Rule Act, Congress established the District 
Government and delineated rts budget process. Through the Budget Autonomy Act, 
the Council of the District of Columbia and District voters attempt to change the 
federal government’s role in this budget process by removing Congress from the 
appropriation process of most District funds and by removing the President from the 
District's budget formulation process, in this opinion, we address the conflict 
between the Budget Autonomy Act and two other federal laws: the Antideficiency 
Act' and the Budget and Accounting Act, 1921 } The Antideficiency Act bars officers 
and employees of the U.S. Government and of the Government of the District of 
Columbia from making or authorizing expenditures or obligations exceeding the 
amount available in an appropriation or fund. The Budget and Accounting Act 
requires the head of each agency, wrhich for the purposes of this Act includes the 
District Government, to submit a budget request to the President for transmission to 
Congress. 

At issue here is whether the Home Rule Act and the Antideficiency Act allow the 
District Government to authorize its officers and employees to obligate and expend 
funds in accordance with an act of the Council of the District of Columbia, rather 
than in accord^ce with appropriations enacted into federal law in exercise of 


’31 U.S.C-§1341 
= 31 u s e. §1108. 
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Congress’s corrstttuUonai prerogative to iegi^ate for the seat of government and its 
constHulionat power of the purse, Aiso at issue is whether the Home Rule Act and 
the and Accounting Act permit the District Government to ctiange the 

process through vi^h the District submits its budget request to the President for 
tfansnissbn to Congress. 

Our practice when rertdering oixnicms is to contact relevant agencies and officials to 
ot^ain their legal views on the subject of the request.^ We contacted the Chairman 
of the Coundl of the Distrid of Columbia, the Mayor of the District of Columbia, arrd 
the AtlMney General of the District of Columbia; all provided us with their views.” 

As expiated below, we conclude that provisions of the Budget Autonomy Act that 
attempt to diange the federal government's role in the District's budget process 
have no legal effect. The Home Rule Act, as well as the Antideficiency Act and the 
Budget and Accounting Act, serve and protect two important constitutional powers 
reserved to the Congress: (1) its power “to exercise exclusive Legislation in all 
Cases whatsoever* over the District, U.S. Const, art. I, § 8, cl. 1 7, and 
(2) Congress's constitutional power of the purse. We conclude, therefore, that 
without affirmative congressional action otherwise, the requirements of Uie 
Antideficiency Act continue to apply and District officers and employees may not 
obligate or expend funds except in accordance with appropriations enacted by 
Congress. The District Government also remains bound by the Budget and 
Accounting Act. which requires it to submit budget estimates to the President. 

In this opinion we express no views on the merits of Congress granting greater 
budget autonomy to the District. 

BACKGROUND 

Congressional deleoation of authority in the Home Rule Act 

The Constitution vests Congress with the power “to exercise exclusive Legislation in 
all Cases whatsoever, over ... the Seat of the Government of the United States," 


® GAO, Procedures and Practices for Legal Decisions and Opinions. GAO-06- 
1064SP (Washington. D.C.: Sept. 2006). available at 
www.gao.govflegal/resources.html. 

” Letter from Chairman, Council of the Di^rict of Columbia, to Senior Attorney, GAO, 
Sept. 27. 201 3 (Council Letter); Leher from Mayor, District of Columbia, to Assistant 
General Counsel, GAO, Sept. 1 1 . 201 3 (Mayor Letter); Letter from Attorney General, 
District of Columtsa, to Assistant Genera! Counsel, GAO, Sept, 10, 2013 (Attorney 
General Letter). 
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U-S. Con^. art. !,§8. d. 17. The Supreme Court has held that this clause vests 
Congress v^'ptenary'auttiority to exercise, in the District of Columbia, The police 
and regulatory powers whidi a state legislature or municipal government would have 
In legislatir>g for date or local purposes." Patmore v. United States, 41 1 U.S. 389, 
397 (1973). Pursuant to ttiis authority, in 1973, Congress enacted the District of 
Columtxa Home Rule Act, which provides the residents of the District with limited, 
but ajbstantial. powers of local self-government.^ Pub. b. No. 93-1 98, 87 Stat. 774 
(Dec. 24. 1973). codffed as amended at D.C. Code §§ 1-201 .01-1-207.71 (201 3). 
The Home Rule Act vests in an eleded Council of the District of Columbia the 
Distrid’s legislative power, and in an elected Mayor the District's executive power. 
D.C. Code §§ 1-204,04. 1-204.22. 

A portion of the Home Rule Act is designated as the "District Charter," which 
prescribes the structure and duties of the three branches of the District Government. 
Id. §§ 1-204.01-1-204.115, Since the enactment of the Home Ruie Act. the Charter 
has required the Mayor to submit an annual budget for the District Government to 
the Council. W. § 1-204.42. A section of the Charter titled “Enadment of 
Appropriations by Congress" requires the Council, after receipt of the Mayor’s 
budget proposal, to adopt the District’s annual budget, which the Mayor must then 
submit to the President for transmission to the Congress. Id. § 1 -204.42. This 
Charter section also provides that "no amount may be obligated or expended by any 
officer or employee of the District of Columbia government unless such amount has 
been approved by Ad of Congress, and then only according to such Act.’ Id. 

Budget Autonomy Act 

In the Home Rule Act. Congress provided that the Charter may be amended by an 
act passed by the Council and ratified by District voters. Id. § 1-203.03. The Budget 
Autonomy Act. which is the subjed of this opinion, was proposed as such a charter 
amendment.® The Ad attempts to amend sections of the District Charter pertaining 


® Upon enadment, the act was titled the Didrict of Columbia Self-Government and 
Governmental Reorganization Ad. Pub. L, No. 93-198, § 101 . In 1997, Congress 
renamed the act lo the District ol Columda Home Rule Act, Pub. L. No, 105-33, 
§11717. 111 Stat. 251, 786 (Aug. 5, 1997), 

®The Council passed the Budget Autonomy Act on December 18. 2012; the Mayor 
signed the measure on January 18. ^13. See 60 D C, Reg. 1724 (Feb. 15, 2013). 
Distrid voters considered the Budget Autonomy Act in an election held on April 23, 
201 3, See Distrid of Columbia Board of Elections. Summary of Minutes. May B. 
2013 Regular Board Meeting, available at 

WWW dcboee.orq/DODUP.asD*?uii=rpclf files/Mins Mav08 I3.pdf (last visited Jan. 27, 
2014), Under the Home Rule Act. the Chairman of the Council must submit charter 
amendments to Congress on the day the Board of Elections and Ethics certifies that 

(continued.. .) 
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to the District's budget process. In {:articular, the Act renames the Charter section 
titled “Enactmertf of Af^ropriations by Congress," replacing this title with "Enactment 
of local budget by Council.' O.C. Law 19-321, § 2(a). amending D.C. Code 
§ 1-204.46. The Art furttwr attempts to amend this section to provide separate 
treatment for the "federal portion" and the "local portion" of the District's budget.^ 
D.C, Law No. 19-321 , § 2(e), ameni^ng D.C. Code § 1 -204.46(a), The “federal 
portion" would continue to be submitted by die Mayor to the President for 
transTiission to Congress, id. In a key change from the original provisions of the 
Home Rule Art, the Budget Autonomy Act would require the Chairman of the 
Council, mstead. to submrt the ‘local portion" directly to the Speaker of the House of 
Representatives 'under the procedure set forth in section 602(c) of the Home Rule 
Act."® Id. Section 602(c) requires the Council to submit its enactments to the 
Congress. D.C. Code § 1-2()6.02. Acts so submitted become taw about 


(...continued) 

such art was ratified by the requiate number of District voters. D.C. Code 
§ 1-203. 03(b). The Board of Elections and Ethics so certified the Budget Autonomy 
Act on May 8, 2013. Charter amendments become effective only upon (1) the 
expiration of a 35-day period (excluding weekends, holidays, and days in which 
either house of Congress is not in session) after the Chairman submits the 
amendment to Congress; or (2) the dale specified in the charter amendment, 
whichever is later. Id. The Budget Autonomy Act set January 1 , 2014 as its 
effective date. O.C. Law 1 9-321 . § 3. 

’’ Neither the Budget Autonomy Act nor the Home Rule Art as amended contains 
definitions for the terms "local portion" and “federal portion." A memorandum 
provided to us by the Council in support of its position indicates that the “local 
portion" is derived from District of Columba tax revenues. Letter from Chairman, 
Council of the District of Columbia, to Senior Attorney, GAO, Sept, 27, 2013, 
Appendix A, at 1 . Our conclusions on the legal effect of the Budget Autonomy Art 
do not turn on the meaning of either of these terms. 

* There are some incongruities between the Budget Autonomy Act and the Home 
Rule Art. For example, the Budget Autonomy Art stales that "local portion of the 
annual budget shall be submitted by the Chairman of the Council to the Speaker of 
the House of Representatives pursuarA to the procedure set forth in section 602(c)," 
D.C. Law 19-321 , § 2(e) (emphasis added). Section 602(c), however, requires the 
Chairman to submit particular acts not only to the Speaker but also to the President 
of the Senate. O.C. Code § 1-206,02{c). We need not resolve these incongruities 
for the purposes of (his opinion. 
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30 bu^iwss days after si*mission to Congress, unless a measure disapproving the 
tegisiation is enacted into law.^ Id. § 1-206.02(c). 

In addition, toe Budget Autonomy Act attempts to amend language in the District 
Charter which forbids District employees from obligating or expending funds except 
in accorcterrce wito an act of Congress. Under the amended language. District 
officers and employees would be fortjjdden from obligating or expending iocal funds 
ur^ess the amount “has been approved by an act of the Council.” D.C. Law 1 9-321 , 
§ 2(e), amending D.C. Code§ 1 -204.46(c). Though the Council’s act must have 
been submitted to Congress under section 602(c), under the Budget Autonomy Act, 
no cor^ressionai action would be necessary before District officers and employees 
may permissibly obligate and expend local tonds. Id. 

Underthe Home Rule Act and the Charter as originally enacted, only the enactment 
of an appropriation, which requires passage by both Houses of Congress and 
presentment to the President, makes District funds available for obligation or 
expenditure. Under the Budget Autonomy Act. merely an act of the Council would 
suffice to make local amounts available for obligation and expenditure, even in the 
absence of any congressional action 

The Antideficiencv Act and the Budget and Accounting Act apply to the District 

In furtherance of its constitutional powers. Congress has applied both the 
Antidefidency Act and the Budget and Accounting Act to the District Government. 
The Antideftciency Act itself makes dear that it applies to officers and employees not 
only of the United States Government but also to the District of Columbia 
Government. 31 U.S.C.§1341. When toe Home Rule Actwas enacted in 1974, it 
confirmed the AntkJefldency Act's continuing application to toe District by stating that 
nothing in the Home Rule Act affects the applicability of the Antideficiency Act to the 
District Government.'® D.C. Code§ 1-208.03(6). This continuing application of the 
Antideficiency Act to the Di^rict ‘reflects Congress' dedsion ... to expressly limit 
District spending to amounts Congress appropriates.” B-262069, Aug. 1 , 1 995. In 
addition, the Budget and Accounting Act requires the head of each "agency” to 
submit a budget request to the President. 31 U.S.C. § 1 1 08(b)(1 ). The Budget and 


® Section 602(c) applies to most acts of toe Council, it does not, however, apply to 
charter amendments (which are enacted under a procedure set forth in section 303) 
or to "acts of the Coundl which are submitted to toe President in accordance with 
[the Budget and Accounting ActJ” or to other limited exceptions not applicable here. 
D C. Code § 1-208.02(c). 

’® Because this section of the Home Rule Act is not contained in the Charter, the 
Home Rule Act grants Council and District voters no authority to amend or repeal 
this proviswn. 
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AcccHjnting Act explidKy defines the wrord "agency" to include the District 
Government. 31 U.S.C. § 1101(1). 

limitations upon the oovwrs of the District Government 

The Home Rule Adlanitsthe District Government’s power in many respects. As 
discussed above, ttie Home Rule Act grants the Council and voters authority to 
amend the Charter. See D.C. Code § 1-203.03. However, the Home Rule Act 
grants the Courwiland voters no authority to amend provisions of the Home Rule 
Act outside of the Charter. Provisions not encompassed within the Charter include 
section 602(a)(3), which provides that the Council may not ‘enact any act to amend 
or repeal any Act of Congress . . . which is not restricted in its application exclusively 
inortothe District." Id. § 1-206,02(a)(3). 

The Didrici of Columbia Court of Appeals has ruled on the scope of 
section 602(a)(3) of the Home Rule Act. The court considered whether criminal 
sentencing requirements enacted by a District voter initiative could supersede those 
contained in a federal law. McConnoU v. Unitsd States. 537 A.2d 21 1 (D.C. 1 988). 
The court noted that the federal sentendng requirements, in addition to applying to 
defendants convicted under District law, also applied to federal defendants in every 
jurisdiction in the United States, /d. at 214. The court held that because the 
requirements applied outside of the District, the Council and District voters had no 
authority to repeal the requirements. "The District of Columbia is not authorized to 
repeal legislation national in scope, notwithstanding that the repeal would affect 
enforcement of the legislation only within the District's Jurisdiction." Id. at 215. See 
alsoBrizillv. D.C. Board of Elections and Ethics. 911 A,2d 1212 (D.C. 2006) (District 
Government could not amend or repeal a federal law which barred gambling devices 
in certain enumerated jurisdictions, including the District). 

DISCUSSION 

The issue before us presents a matter of statutory interpretation. Our analysis is 
rooted in the fundamental constitutional principle that Congress is empowered "to 
exercise exclusive Legislation in all Cases whatsoever over the District. Alt 
legislative authority that the District government may legitimately assert must have 
been given to it by Congress, 8-302230, Dec. 30, 2003. Congress created the 
District Government by enacting the Home Rule Act. Any act of the District 
Government must comport with the provisions of the Home Rule Act. In this opinion, 
we consider whether the Home Rule Act granted the District Government authority 
to enact certain provisions of the Budget Autonomy Act, In particular, we address 
the conflict between the Budget Autonomy Act and two other federal laws: the 
Antideficiency Act and the Budget and Accounting Act, 


^89® ® B-32<1987 
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Disirid Government cannot amend or repeal the requirements of the 
Antidefic»f>cv Act of the Budget and Accounting Act 

The Home Rule Act states that the Council may not “amend or repeal any Act of 
Congress . . . which is not restricted in its application exclusively in or to the 
District.’” D.C. Code § 1*206.02(a)(3). As the D C. Court of Appeals has held, the 
District Government cannot amend statutes that have any application outside of the 
Di^rict, even if such an amendment woi^d "affect enforcement of the legislation only 
within the District’s jurisdiction.’ McConne//, 527 A.2d at 215. Both the 
Antideficiency Act and the Budget and Accounting Act have application outside of 
the District, and neither act is restricted in its application exclusively to the District. 
Tl^e language of the Antideficiency Act makes clear that it applies not only to officers 
and emptoyees of the District of Cotumtea Government but also to all officers and 
employees of the United States Government. 31 U.S.C. § 1341(a)(1)(A) (“an officer 
or employee of the United States Government or of the District of Columbia 
Government may not" make an expenditure or obligation exceeding available 
amounts). The Budget and Accounting Act applies not only to the District 
Government but also to the head of each federal agency. 31 U.S.C. § 1 1 08(b)(1 ). 
Because both of these statutes apply outside of the District and its government and 
are not restricted in application exclusively to the District, the Home Rule Act bars 
the Di^ricl from amending or repealing either statute. 

The legislative history of the Home Rule Act shows that consideration was made In 
1973 to a proposal to grant budget autonomy to the District and that the proposal 
was rejected. The Senate version of the Home Rule Act would have granted 
considerable fiscal autonomy to the District by providing that the “adoption of any 
budget by act of the Council shall operate to appropriate and to make available for 
expenditure, for the purposes therein named, the several amounts stated therein as 
proposed expenditures," S. 1435, Cong., § 504 (1973); S, Rep, No. 93-219, 
at 8 (1973). In contrast, House amendments to the Senate bill would have required 
the Council to submit a budget “to the President for transmission to the Congress, 
leaving Congressional appropriations and reprogramming procedures as presently 
existing.’ H.R. Rep. No. 93-703, at 78 (1973). The conferees adopted the House 
provisions, “preserving the Congressional appropriations provisions of existing !aw“ 
and using language that Congress ultimately enacted in the Home Rule Act. Id. As 
this review of the history demonstrates, Congress considered granting the Council 
authority to make funds available for oWigation and expenditure. Under the Home 
Rule Act, however, pursuant to its constitutional authority to legislate for the District, 


” Section 602(a)(3) of the Home Rule Act is a limitation upon the Council’s authority. 
Because all Charter emendments must first be passed by the Council, all Charter 
amendments must comport with the limitations of section $02(a)(3). Hessay v. 

Board of Electons and Ethics, SO‘1 A,2d 3, 16 (D.C, 1991); D.C. Code 
1 1-^02(a)(3). 
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Congress uRimatety wRhheld from the District the authority to make funds available 
for obl^ation or expenditure, instead reserving this authority exclusively for 
Congress. 

The Home Rule Act also pro'^s that it makes no “change in existing law, 
regulation, or base procedure and practice retatirrg to the respective roles of the 
Congress, the President, »ie federal Office of Management and Budget, and the 
ComptroSer General of the United States in the preparation, review, submission, 
ejamination, authorization, and appropriation of the total budget of the District of 
Columbia government.’ D.C. Code § 1-206.03(a). This section first states that it 
makes no change not only to existing “law’ but also to "regulation" or to “basic 
procedure or practice’ in the District's budget process. It preserves the federal role 
in that process not merely by mentioning the federal government generally but 
instead by specifying not one. but four federal entities; Congress, the President, the 
Office of Management and Budget, and GAO, It states that these four entities would 
continue to play their respective roles in several precisely enumerated steps of that 
budget process: "preparation, review, submission, examination, authorization, and 
af^ropriation." We can think of no more specific manner tor Congress to specify in 
the Home Rule Act that Congress wouk) retain a firm hand in the District’s budget 
process- 

The Budget Autonomy Act arrogates to the Council of the District of Columbia 
authority over portions of the District's budget process that Congress, in the Home 
Rule Act. clearly specified would remain firmly within congresaonal control. Only 
Congress may enact legislation authorizing the District Government to obligate and 
expend funds, contrary to the Budget Autonomy Act. which attempts to grant to the 
Council authority to authorize such obligafions and expertoitures. Under the Home 
Rule Act. the Distnief must submit its budget request to the President for 
transmission to the Congress as part of the President's budget request, which is 
submitted to Congress to await potential legislative action. Yet the Budget Autonomy 
Act attempts to authorize the Council to send its budget directly to the Speaker of 
the House and, further, states that the Council’s trartsmission becomes law not after 
congressional enactment but, rather, after congressional silertce. 

Because Congress established the District Government pursuant to its constitutional 
authority "to exercise exclusive Legislation in all Cases whatsoever" over the District, 
it is elementary that "all legislative author^ that the District government may 
tegrtlmately assert . . . must have been given to it by Congress.” B-302230, Dec, 30, 
2003. However, portions of the Budget Autonomy Act stand in direct conflict with the 
Antidefictency Act and with the Budget and Accounting Act and, therefore, are not 
permissible under the Home Rule Act. wNch states that the District Government 
may not "amend or repeal any Act of Congress . . . which is not restricted in its 
application exclusively in or to the District." As we pointed out in 2003, it “is well 
accepted in the law that ultra wres behavior is, ab initio, legally ineffective.” 

B-302230. at 11-12. Therefore, portions of the Budget Autonomy Act that purport to 
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change the federal government's rote in the District's budget process are without 
legal force or effect. 

Views of offtcials of the Government of the District of Columbia 

As noted above, we contacted the Chaimian of the Council of the District of 
Colurntxa, the Mayor of the (Strict of Columbia, and the Attorney General of the 
District of Cohjmbia for their viesvs on the subject of this opinion: ail provided us with 
their views. The Chairman of the Council states: 

“We strongly believe that the Home Rule Act allows the Autonomy 
Act. The process for amending the Home Rule Act has been used 
before and is proper. The role of Congress is retained, both 
through legislative review and its plenary authority under the 
U.S, Constitution. Also, the new procedure meets the requirements 
of the Anti-Deficiency Act." 

Council Letter. The Chairman asserts that “[tjhere is no dispute that the 
Antideficiency Act applies to District officers and employees." Council Letter, 
Attachment A, at $. We agree with this position. Our views diverge, however, where 
the Chairman asserts that the Antideficiency Act allows District officers and 
employees to obligate or expend funds “in strict accordance with a budget act duly 
enacted [by the CouncilJ pursuant to the Oistrict's charter, as amended by the 
Autonomy Art.’ Id The Chairman asserts that Congress has granted to the District 
a permanent appropriation of the District s local funds. Council Letter, Attachment A, 
at 9-10. A permanent appropriation is available for obligation and expenditure 
without further congressional action. 6-204078,2, May 6, 1 988; GAO, A Glossary of 
Terms Used in the Federal Budget Process. GAO-05-734SP {Washington, D.C,: 
Sept. 2005), at 22-23. He concludes that the Budget Autonomy Act lawfully 
repeated provisions of the Home Rule Act that restricted the District's authority to 
obligate and expend this permanent appropriation. Council Letter. Attachment A. 
at 12, 

We disagree with the Chairman’s assertion that Congress has provided the District 
with a permanent appropriation. By law, the making of an appropriation must be 
expressly stated. 31 U.S.C. § 1301(d). An appropriation cannot be inferred or made 
by implication. 50 Comp. Gen. 863 (1971). The Chairman asserts that the District 
Charter established a permanent appropriation because it provided that District 
monies "belong to the District government." Council Letter, Attachment A, at 9; D.C, 
Code § 1-204.50. However, this language is not the express statement of 
appropriation that is necessary under 31 U.S.C. § 1301(d). 

The Chairman also cites decisions in \which we concluded that Congress had 
provided agencies with a permanent appropriation. B-226777, Aug, 26, 1988; 
B-197118, Jan. 14, 1380. However, these deciaons are not pertinent here. We 
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have concluded Wat onfy statutes that authorize both the depoatand the 
expendHure of a class of receipts make those funds available for the specified 
purpose withoiaftirttier congressional action. See. e.g., B-228777. B-197118. In 
this case, though the Home Rule Act requires the deposit of funds, it does not 
authorize their ^pendifure and. therefore, manifests no congressional intent to 
make these amounts avaitaWe for obligation or expenditure without further 
concessional action, indeed, section 446 of the Home Rule Act expressly provided 
that “no amount may be obligated or expended by any officer or employee of the 
District of Columbia Government unless such amount has been approved by Ad of 
Cor^ress. and then only according to such Act," D.C. Code § 1-204.46. Congress 
could not have intended to provide a permanent appropriation to the Distrid in the 
Home Rule Ad where, in the very same ad. it provided that funds would be 
avaiteble only with the approval of an ad of Congress. 

in the alternative, the Chairman argues: 

“[TIhe purpose aixJ text of the Antideficiency Ad would be satisfied 
when the Distrid Government enacts an annual appropriation 
pursuant to the Autonomy Act. This is evident by the text of the 
Antideficiency Ad, which provides that obligations and 
expenditures must be consistent with an appropriation, but does not 
specifically state that it must be a congressiondl appropriation." 

Council Letter, Attachment A, at 11-12. We disagree. The applicability of the 
Antideficiency Act to the Didrict, both by its very terms and by the terms of the 
Home Rule Act, “refleds Congress' decision ... to expressly limit District spending 
to amounts Congress appropriates." B-262069 (emphasis added). Ohiyactsof 
Congress, not ads by the Council or by officers or employees of the District 
Government or the f^erai government, make amounts available for obligation and 
expenditure. 

The Chairmar> also places significance in the fed that Congress has not enacted 
into law a resolution disapproving of the Budget Autonomy Act.’^ Council Letter, 


Specifically, the Chairman asserted that "now that the Autonomy Act has 
completed the process set forth in [Home Rule Act] section 303. including the 
Congressional review period, the Autonomy Act is law and was a legitimate exercise 
of the charter-amendment power," Coundl Letter, Attachment A, at 5-6. A 
memorandum provided to us in support of the Council's position states that 
"Congress had the opportunity to veto the Charter amendment ... but declined to do 
so." whidi suggests that "Congress determined that the District has the legal 
autfrority under the Anti-Deficiency Act to amend its Charter in the way it did.' 
Council Letter. Attadiment 8. at 5. 
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Attachment A. at 5-6. As discussed above, the Home Rule Act provided no 
authority to ertat^ tiie Budget Autonomy Act. it is elementary that acts taken without 
legal authority are void at the outset, B-302230. at 11-12. McConnell, 537 A.2d 
at 215 (Oi^rid ballot initiative had no effect because it exceeded powers granted to 
the District m the Hwne Rule Act). It is. therefore, of no tegal significance that 
Congress did not enact a resolution disapproving of the Budget Autonomy Act. See 
id. Even In the absence of such a resolution, the amendments of the Budget 
Autorromy Ad have r® force or effed. 

The Mayor dated hiat “[ajlthough i strongly support budget autonomy for the District 
of Columbia and believe that the status quo is unacceptable, I continue to have legal 
concerns with the ad and refer you to the Attorney General s Response for details." 
Mayor Letter. In his response to us. the Attorney General of the District of Columbia 
stated that he “fully supporl(s] the concept of budget autonomy for the Distrid for the 
revenues that vre raise from our citizens." Attorney General Letter, Attachment, at 2. 
However, he also states that "any fair reading” of the Home Rule Act and of the 
Distrid Charter contained therein demonstrates that the Home Rule Act does not 
provide the Council and the District voters authority to enact the Budget Autonomy 
Act. Attorney General Letter, Attachment, at 3-4. For the reasons we discussed in 
this opinion, we agree with the concerns the Mayor and the Attorney General of the 
Di^rid of Columbia have expressed. 

CONCLUSION 

Provisions of the Budget Autonomy Act that attempt to change the federal 
government’s role in the District's budget process have no tegal effed. District 
officers and employees continue to be bound by the Antldeficiency Act, which bars 
them from obligating funds except in accordance with appropriations enacted by 
Congress. The Didrict Government remains bound by provisions of federal law 
which require it to submit budget estimates to the President for transmission to the 
Congress for the enadment of appropriations. 

The Constitution vests Congress with power ‘to exerdse exclusive Legislation in all 
Cases whatsoever" over the District, Pursuant to this authority, Congress has 
enacted the Home Rule Act. While the Home Rule Act grants the District 
Government substantial powers of self-government, the District Government must 
also comport with the all of the act’s limitations, A key limitation in the Home Rule 
Act provides that the District Government may not amend or repeal any act of 
Congress wrtitch is not restricted in its application exclusively in or to the District. 
However, portions of the Budget Autorromy Act irreconcilably conflict with two laws 
that are not restricted in their applicatton exclusively in or to the District: the 
Antidefidency Act and the Budget and Accounting Act. These conflids render the 
Bud^t Autonomy Ad impermisslbie under the Home Rule Act and, therefore, the 
Distrid Government aded beyond the scope of its authority wheri it attempted to 
enact the Budget Autonomy Act. Because ads taken ultra vires are, ab initio, legally 
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ineffective, |»rtions of tt>e Budget Autonomy Act that purport to change the federal 
^vemmerrt's rote irr ttie District’s budget process are without legal force or effect. 

TTie plaHi meankig of the Home Rule Act. coupled with the continuing force of the 
Antideficiency Ac^ and of the Budget and Accounting Act, compels us to reach the 
conclusions we draw in this opinion. In this opinion we express no views on the 
merit of greater budget autonomy for the Di^rict; it is a matter that rests with the 
Congress.’^ 

We are providing copies ofthisopinion to the Chairman of the Council, the Mayor, 
and to the Attorney General of the District of Columbia, if you have any questions, 
please contact Edda Emmanuelli Perez, Managing Associate General Counsel, at 
(202) 512-2853, or Katherine S. Lenane, Assistant General Counsel for 
Appropriations Law. at (202) 512-2792, 

Sincerely yours. 




Susan A, Poling 
General Counsel 


Some members of Congress have proposed legi^ation that would affect some 
aspeds of the budget process as it applies to the District Government See e o 
H R. 2793, 113“* Cong, (2013). 
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This is a work of the U.S. government and is not subject to copyright protection in the 
United States. The published product may be reproduced and distributed in its entirety 
without further permission from GAO. However, because this work may contain 
copyrighted images or other material, permission from the copyright holder may be 
necessary if you wish to reproduce this material separately. 
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Mr. Meadows. Thank you so such. 

Mr. DePuy, you are recognized for 5 minutes. 

STATEMENT OF JACQUES DEPUY 

Mr. DePuy. Thank you very much, Mr. Chairman, members of 
the committee. Thank you for inviting me to testify today with re- 
gard to congressional intent in the passage of the D.C. Home Rule 
Act of 1973. 

I was subcommittee counsel to the Subcommittee of the House 
D.C. Committee, which held the hearings on and initially drafted 
the D.C. home rule bill in 1973. I was also very actively involved 
in the further drafting of the bill and political strategy pertaining 
to the bill in the full House District of Columbia Committee prior 
to House floor consideration of the bill and in the House-Senate 
conference committee. 

I’m also a coauthor with Jason I. Newman of a law review article 
on the Home Rule Act published in 1975 by the American Univer- 
sity Law Review. I also participated in the litigation brought by the 
Council of the District of Columbia against then Mayor Vincent 
Gray and Jeffrey DeWitt in the United States District Court in 
May 2014, along with two other former committee staff members 
and Mr. Newman as amici curiae. I have submitted a copy of the 
brief prepared by the four of us as amici to this committee. 

Mr. DePuy. I appear today solely on my own behalf. 

I would also like this committee to know that although I testify 
today that the Congress did not intend to delegate to the D.C. 
Council or District voters any authority over local revenues 
through the charter amendment or any other process, I am person- 
ally a fervent believer in and advocate for the rights of the citizens 
of the District of Columbia to fully enjoy all rights of self-deter- 
mination. 

First, as indicated in the brief, the Home Rule Act contains nu- 
merous limitations and restrictions on the powers and authority of 
the then-to-be-created local government. Included among such limi- 
tations and restrictions were the charter amendment process, the 
authorization of a Federal payment, the budget process, and bor- 
rowing and spending. Such matters were not contained within the 
charter, were not to be subjected to a vote by District residents, 
and were not subject to the charter amendment process. In essence, 
such matters, with numerous others, were to be off limits to the 
local government. 

Secondly, when Congress adopted the Home Rule Act, it was 
clearly understood that the act did not provide the local govern- 
ment with budget autonomy. Specifically, there was to be no 
change in the existing line item congressional appropriations role. 

Furthermore, no distinction was made between local and Federal 
or any other category of revenues. Indeed, section 603(a) of the act 
states that, quote, “Nothing in this act shall be construed as mak- 
ing any change in existing law, regulation, or basic procedure and 
practice relating to. ..the preparation, review, submission, examina- 
tion, authorization, and appropriation of the total budget” — and I 
emphasize the words “total budget” — “of the District of Columbia.” 
This provision is not part of the charter and cannot be changed by 
the charter amendment process. 
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I direct the committee to the brief, which, as I indicated, has 
been submitted for a much more detailed discussion of these impor- 
tant matters. 

I’m happy to respond to questions, and I thank you. 

[The prepared statement of Mr. DePuy follows:] 
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Edda Emmanuelli Perez is the Managing Associate General Counsel for the 
Appropriations Law, Budget Issues and Finandal Management and Assurance teams in 
the Office of General Counsel. She is responsible for appropriations law opinions and 
decisions and GAO's Principles of Federal Appropriations Law, also known as the Red 
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systems. 
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nation’s physical infrastructure. 

Ms. Emmanuelli Perez received her law degree from Georgetown University Law 
Center in 1988 and her undergraduate degree from Inter American University of Puerto 
Rico in 1984. She is a member of the Maryland State Bar. 



31 


TESTIMONY OF JACQUES B. DEPUY 
BEFORE SUBCOMMITTEE ON GOVERNMENT 
OPERATIONS, COMMITTEE ON OVERSIGHT AND 
GOVERNMENT REFORM, 

U.S. HOUSE OF REPRESENTATIVES 

May 12, 2016 


Mr. Chairman, thank you for inviting me to testify today with 
regard to Congressional intent in the passage of the D.C. Home Rule Act 
of 1973, particularly with respect to budgeting, spending and 
appropriations matters. I am Jacques B. DePuy, currently an attorney 
who practices law in the District of Columbia. 

I was subcommittee counsel to the subcommittee of the House 
D.C. Committee which held the hearings on and initially drafted the 
D.C. Home Rule bill. I was also very actively involved in the further 
drafting of the bill and political strategy pertaining to the bill in the full 
D.C. Committee, prior to House floor consideration of the bill and in the 
House-Senate conference committee. I am also co-author, with Jason I. 
Newman, of a law review article on the Home Rule Act published in 
1975 by the American University Law Review. I also participated in the 
litigation brought by the Council of the District of Columbia against then 
mayor Vincent Gray and Jeffrey DeWitt in the United States District 
Court in May, 2014, along with two other former committee staff 
members and Mr. Newman, as amici curiae. I have submitted a copy of 
the brief prepared by the 4 of us as amici curiae to this committee (the 
“Brief’). 

I appear today solely on my own behalf I also would like this 
committee to know that, although I testify today that the Congress did 
not intend to delegate to the D.C. Council or District voters any 
authority over local revenues through the charter amendment or any 
other process, I am personally a fervent believer in and advocate for the 
rights of the citizens of the District of Columbia to fully enjoy all rights 
of self-determination. 
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First, as indicated in the Brief, the Home Rule Act contains 
numerous limitations and restrictions on the powers and authority of the 
then to-be-created local government. Included among such limitations 
and restrictions were the charter amendment process, the authorization 
of a federal payment, the budget process and borrowing and spending. 
Such matters were not contained with the Charter, were not to be 
subjected to a vote by District residents and were not subject to the 
charter amendment process. In essence, such matters - and numerous 
others - were to be “off-limits” to the local government. 

Secondly, when Congress adopted the Horae Rule Act it was 
clearly understood that the Act did not provide the local government 
with budget autonomy. Specifically, there was to be no change in the 
existing line item congressional appropriation role. Furthermore, no 
distinction was made between “local” and “Federal” (or other) revenues. 
Indeed, Section 603(a) of the Act states that “Nothing in this Act shall 
be construed as making any change in existing law, regulation or basic 
procedure and practice relating to... the preparation, review, submission, 
examination, authorization, and appropriation of the total budget of the 
District of Columbia.” (Emphasis added.) This provision is not part of 
the Charter and carmot be changed by the Charter amendment process. 

I direct the Committee to the Brief for a much more detailed 
discussion of these important matters. I am happy to respond to 
questions. 

Thank you. 


2 



33 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

COUNCIL OF THE DISTRICT OF COLUMBIA, 

Plaintiff, 

V, 

VINCENT C. GRAY, in his official capacity 
as Mayor of the District of Columbia, and 

JEFFREY S, DeWITT, in his official capacity 
as Chief Financial Officer for the District of 
Columbia, 

Defendants. 

MOTION FOR LEAVE TO FILE A BRIEF AS AMICI CURIAE OF JACQUES B. 
DEPUY, DANIEL M. FREEMAN, JASON I. NEWMAN, AND LINDA L. SMITH IN 
SUPPORT OF DEFENDANTS VINCENT C. GRAY AND JEFFREY S. DEWITT 

Jacques B. DePuy, Daniel M. Freeman, Jason I, Newman, and Linda L. Smith 

(“Movants”) respectfully request leave of the Court to file the attached brief as amici curiae 

(attached hereto as Ex. 1) in support of Defendants Vincent C. Gray and Jeffrey S. DeWitt. 

Movants understand that Defendants have consented without any conditions to anyone who 

wants to file an amicus brief, and they have consented to the filing of this brief Counsel for 

Plaintiff, however, has stated that it will not consent to this filing unless Defendants consent to 

their filing a third brief in this case, after the submission of the proposed amicus brief* Movants 


) 

) 

) 

) 

) 

) 

) 

j Case Number 1 :14-cv-00655-EGS 

) 

) 

) 

) 

) 

) 

) 


Council has asked that we represent their position as follows: “Plaintiff consents, so long as we 
have the opportunity to respond, in light of the fact that the amicus brief was not submitted until 
after Plaintiffs reply.” We note that this brief will be submitted on the date of Defendants’ filing. 
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understand that Defendants have communicated to Plaintiff that while the parties are not free to 
modify the Court’s order to allow Plaintiff to file a third brief, should any amicus present new 
and unanticipated arguments. Defendants would consider their position when and if Plaintiff 
seeks leave of Court to file a response to such arguments. Accordingly, this motion is required. 

As discussed in the attached memorandum of points and authorities incorporated herein, 
Movants, as persons intimately involved with the process by which the Home Rule Act was 
passed in 1 973, are uniquely positioned to have “information or perspective that can help the 
court beyond the help that the law'yers for the parties are able to provide.” Jin v. Ministiy of State 
Security, 557 F. Supp. 2d 131, 137 (D.D.C. 2008) (quoting Ryan v. Commodity Futures Trading 
Comm ’n, 125 F.3d 1062, 1064 (7lh Cir. 1997)). Accordingly, the Court should grant this motion 
and allow Movants to file a brief as amici curiae. 


By /s/ Kenneth Letzler 

Kenneth A. Letzler 
DC Bar No. 025-619 
ARNOLD & PORTER LLP 
555 Twelfth Street, NW 
Washington, DC 20004-1206 
Telephone: 202.942.5000 
Facsimile: 202.942.5999 
email: kenneth.letzler@aporter.com 
Attorneys for Movants 


Dated: May 8, 2014 
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CERTIFICATE OF SERVICE 

I hereby certify that on May 8, 2014, a copy of the foregoing Motion for Leave to File a 
Brief as Amici Curiae of Jacques B. DePuy, Daniel M. Freeman, Jason I. Newman, and Linda L. 
Smith in Support of Defendants Vincent C. Gray and Jeffrey S, Dewitt, along with attachments; 
a Memorandum of Points and Authorities; and a Proposed Order were filed and served pureuant 
to the Court’s electronic filing procedures using the Court’s CM/ECF System. 


/s/ Kenneth Letzler 

Kenneth A. Letzler 
DC Bar No. 025-619 
Arnold & Porter LLP 
555 Twelfth Street, NW 
Washington, DC 20004-1206 
Telephone: 202.942.5000 
Facsimile: 202.942,5999 
email: kenneth.letzler@aporter.com 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


) 

COUNCIL OF THE DISTRICT OF COLUMBIA, ) 


) 

Plaintiff, ) 

) 

V, ) 

) 

VINCENT C. GRAY, in his official capacity ) 

as Mayor of the District of Columbia, and ) 

) 

JEFFREY S. DeWITT, in his official capacity ) 

as Chief Financial Officer for the District of ) 

Coluinbia, ) 

) 

Defendants. ) 

) 


Case Number 1 : 14-cv-00655-EGS 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR 
LEAVE TO FILE A BRIEF AS AMICI CURIAE OF JACQUES B. DEPUY, DANIEL M. 
FREEMAN, JASON I. NEWMAN, AND LINDA L. SMITH IN SUPPORT OF 
DEFENDANTS VINCENT C. GRAY AND JEFFREY S. DEWITT 


Jacques B. DePuy, Daniel M. Freeman, Jason I. Newman, and Linda L. Smith 
(“Movants” or “Amici”) respectfully submit this memorandum of points and authorities in 
support of their motion for leave to file a brief as amici curiae. As discussed below, Movants 
are uniquely positioned to provide “information and perspective that can help the court beyond 
the help that the lawyers for the parties are able to provide.” Jin tt Ministiy of State Security, 
557 F. Supp. 2d 1 3 1 , 1 37 (D.D.C. 2008) (quoting Ryan v. Commodity Futures Trading 
Comm n, 125 F.3d 1062, 1064 (7th Cir. 1997)). 

The Council has told this Court in its Memorandum of Points and Authorities in 
Support of Motion for Summary Judgment or Remand (at 16) that “history” and “context” are 
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important to the decision of this matter. Amici are individuals who were personally involved in 
the passage of the Home Rule Act in 1973 as either staffers or counsel for an interested party. 
In addition, three of the four Amici authored law review articles on the Act shortly after its 
passage. Hence, they can provide insight into the history and context based on their 
participation in those events. 

Movant Jacques B. DePuy served as Counsel to the Subcommittee on Government 
Operations of the House District of Columbia Committee from 1973 to 1974, when the Home 
Rule Act was passed. He is also co-author of the leading Law Review article on the Act, Jason 
I. Newman & Jacques B. DePuy, Bringing Democracy to the Nation 's Last Colony: The 
District of Columbia Self-Government Act, 24 AM. U. L. REV. 537 (1975), which is cited 
multiple times in the Council’s Memorandum and Reply Memorandum and is indicated by 
asterisk as an authority principally relied upon by Council. Additionally, Mr. DePuy is 
interested in the outcome of this case as a lawyer who has practiced law in the Distriet of 
Columbia for many years. 

Mr. DePuy has an additional, particular interest in this matter. He is referred to by 
name, and his remarks are quoted (in italics) in the Council’s Reply Memorandum on page 15. 
However, as noted in the proffered brief. Amici submit that the quoted language is presented 
out of context in a way that has the potential to mislead the Court absent clarification. Mr. 
DePuy wishes to address that issue. 

Movant Jason I. Newman was involved in the consideration of home rule for the 
District of Columbia in his capacity as counsel for the Self Detennination Coalition, which 
supported home rule, and as a professor of law at the Georgetown University Law Center. He 
consulted actively with members of Congress and staff as to home rule legislation and helped 
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draft provisions of the Act. He is co-author with Mr. DePuy of the leading law review article on 
the Act, cited above. 

Movant Daniel M. Freeman worked on the Home Rule Act as Assistant Counsel to the 
House Committee on the District of Columbia. He is now a professor at American University 
and is the author of “Home Rule and the Judiciary,” Journal of the Bar Association of the 
District of Columbia. 

Movant Linda L. Smith served as a Budget Analyst at the Office of Management and 
Budget and then moved to the Professional Staff of the House Committee on the District of 
Columbia, focusing on public finance, budgeting and borrowing. In this regard, Ms. Smith 
worked closely with Congressman Thomas Rees on the budget and borrowing provisions of the 
Home Rule Act. She subsequently served on the House Budget Committee, as Special 
Assistant to the Secretary of Transportation, and as Director of Administration for Budget and 
Public Finance of the Office of Management and Budget in the Carter and Reagan 
Administrations. 

The Movants have clear recollection of the context in which the Home Rule Act was 
considered and passed, and a number of them have retained files from that time. Discussions 
with Amici and materials from contemporaneous files have enriched the proffered brief 

It is our understanding that, in contrast to the position taken by Plaintiff, Defendants 
have consented without condition to the filing of a series of amicus briefs in support of 
Plaintiff, including briefs addressing the history and context of the Act. In those briefs on 
behalf of Plaintiff arguments are made about history and context that differ markedly from the 
Movants’ knowledge of events and the evidence cited in the Movants’ attached brief in support 
of that understanding. The Movants, unlike amici supporting the Council, participated in the 
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events in question and bring that understanding to their presentation. Indeed, Council’s Reply 
submission quotes remarks from one of the Movants (Mr. DePuy) as supporting their position. 

There is no prejudice to Plaintiff in accepting the attached brief. The Council has had 
many months to prepare its arguments on the Act and will be able to discuss and respond to the 
proposed brief, if it so chooses, during oral argument. 

In sum. Amici ’s brief will help the Court by “assisting in a case of general public 
interest, supplementing the efforts of counsel, and drawing the Court’s attention to [pertinent 
matters that might otherwise] escape[] consideration.’’ M;7/er- ffb/t/ Co., Inc. v Comm 'r of 
Labor & Indus., State of Montana, 694 F.2d 203, 204 (9th Cir. 1982); see also, e.g.. Historic E. 
Pequots V. Salazar, 934 F. Supp, 2d 212, 274 (D.D.C. 2013) (considering amicus curiae brief 
on motion to dismiss); Dynalantic Corp. v. U.S. Dep ’t of Defense, 885 F. Supp. 2d 237, 243 
(D.D.C. 2012) (considering amicus curiae briefs on motion for summary judgment). For all of 
these reasons, Amici respectfully submit that consideration of the attached amicus brief will 
assist the Court in assessing the legal and factual issues presented in this case and will not 
prejudice Plaintiff. 
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Ainici therefore ask that the Court grant leave to file the attached amici curiae brief. 


By /s/ Kenneth Letzler 
Kenneth A. Letzler 
DC Bar No. 025-619 
ARNOLD & PORTER LLP 
555 Twelfth Street, NW 
Washington, DC 20004-1206 
Telephone: 202.942.5000 
Facsimile: 202.942.5999 
email: kenneth.letzler@aporter.com 
Attorneys for Movants 

Dated: May 8, 2014 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


) 

COUNCIL OF THE DISTRICT OF COLUMBIA, ) 


) 

Plaintiff, ) 

) 

V. ) 

) 

VINCENT C, GRAY, in his official capacity ) 

as Mayor of the District of Columbia, and ) 

) 

JEFFREY S. DeWITT, in his official capacity ) 

as Chief Financial Officer for the District of ) 

Columbia, ) 

) 

Defendants. ) 

) 


Case Number 1 : 14-cv-00655-EGS 


IPROPOSED] ORDER 

Upon consideration of the motion of Jacques B. DePuy, Daniel M. Freeman, Jason L 
Newman, and Linda L. Smith for leave to file a brief as amici curiae in support of Defendants 
Vincent C. Gray and Jeffrey S. DeWitt and the record herein, it is hereby 
ORDERED that the motion for leave to file is granted. 


Signed this day of May, 2014. 


Emmet G. Sullivan 
United States District Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


COUNCIL OF THE DISTRICT OF 
COLUMBIA, 

Plaintiff, 

V. 

VINCENT C. GRAY 
and 

JEFFREY S. DeWITT, 

Defendants. 


Case Number l:14-cv-00655-EGS 


BRIEF OF AMICI CURIAE JACQUES B. DEPUY, DANIEL M. FREEMAN, 
JASON I. NEWMAN AND LINDA L. SMITH IN SUPPORT OF DEFENDANTS 
VINCENT C. GRAY AND JEFFREY S. DEWITT 


Kenneth A. Letzler 
DC Bar No. 025-619 
ARNOLD & PORTER LLP 
555 Tweiah Street, NW 
Washington, DC 20004-1206 
Telephone: 202,942.5000 
Facsimile: 202.942.5999 
email: kenneth.letzler@aporter.com 
Attorneys for Messrs DePuy, 
Freeman, and Newman and Ms. 
Smith 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


COUNCIL OF THE DISTRICT OF 
COLUMBIA, 

Plaintiff, 


VINCENT C. GRAY 
and 

JEFFREY S. DeWITT, 
Defendants. 


Case Number l:14-cv-006S5-EGS 


BRIEF OF AMICI CURIAE JACQUES B. DEPUY, DANIEL M. FREEMAN, 
JASON I. NEWMAN AND LINDA L. SMITH 

I. INTEREST OF THE AM/C/ Cf/R/A£ 

The Council has told this Court in its Memorandum of Points and Authorities in Support 
of Motion for Summary Judgment or Remand (at 16) that “history” and “context” are important 
to the Court’s decision of this matter. Amici Curiae are uniquely situated to assist the Court on 
these issues.’ When the Home Rule Act was passed in 1973, amicus Jacques B. DePuy served as 
Counsel to the Subcommittee on Government Operations of the House District of Columbia 
Committee. In that capacity, Mr. DePuy had a significant role in and responsibilities for the 
hearings in the House of Representatives on the Home Rule bill, the drafting of the Home Rule 

‘ No party’s counsel authored this brief in whole or in part. No party or party’s counsel 
contributed money to fund preparation or submission of this brief. No person, other than Amici 
and Amici’s counsel, contributed money intended to fund preparation or submission of this brief 
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bill in the Subcommittee and the foil District of Columbia Committee, the development of 
political strategy in the Committee and on the House floor, and consideration of the House- 
passed Home Rule bill by a Senate-House conference committee. Additionally, he is co-author 
of the leading law review article on the Home Rule Act, Jason I. Newman & Jacques B. DePuy, 
Bringing Democracy to the Nation 's Last Colony: The District of Columbia Self-Government 
Act, 24 AM. U. L. REV. 537 (1975) ( hereinafter “Newman & DePuy”), which the Council 
repeatedly cites in its pleadings and which is indicated in its reply pleading as an authority 
principally relied upon. Indeed, Mr. DePuy is referred to by name and his remarks are quoted (in 
italics) in the Council’s Consolidated Reply Memorandum on page 15. Mr. DePuy is further 
interested in the outcome of this case as a lawyer who has practiced law in the District of 
Columbia for almost forty years. 

Amicus Daniel M. Freeman worked on the Home Rule Act as Assistant Counsel to the 
House Committee on the District of Columbia. He is now a professor at American University 
and is the author of “Home Rule and the Judiciary,” Journal of the Bar Association of the District 
of Columbia. 

Amicus Jason I. Newman was involved in the consideration of home rule for the District 
of Columbia in his capacity as counsel for the Self Determination Coalition which supported 
home rule and as a professor of law at the Georgetown University Law Center. He consulted 
actively with members of Congress and staff as to home rule legislation and helped draft 
provisions of the Act. He is co-author of the leading law review article on the Home Rule Act, 
cited above, which is one of the authorities principally relied upon by the Council and is 
repeatedly cited in their papers. 
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Amicus Linda L. Smith served as a Budget Analyst at the Office of Management and 
Budget and then moved to the Professional Staff of the House Committee on the District of 
Columbia, focusing on public finance, budgeting and borrowing. In this regard, Ms. Smith 
worked closely with Congressman Thomas Rees on the budget and borrowing provisions of the 
Home Rule Act. She subsequently served on the House Budget Committee, as Special Assistant 
to the Secretary of Transportation, and Director of Administration for Budget and Public Finance 
of the Office of Management and Budget in the Carter and Reagan Administrations. 

Amici agree with the parties that, as a matter of public policy and of the fundamental 
values of a democracy, it is the duly elected representatives of the citizens of the District of 
Columbia who should determine how D.C. tax-payer money is spent. The issue presented here, 
however, is not what is good public policy, but what existing law says. As discussed below, it is 
only Congress that can establish budget autonomy for the District, and Congress has not to date 
done so. 

II. ARGUMENT 

A. Summary of the Argument 

Council's Memorandum in Support of Summary Judgment argues (at 16) that history and 
context support its position. Amici, who were all active participants in the passage of the Act and 
who include the authors of the leading law review article on the Act, address both history and 
context. Key to the context of this case is that the structure of the Home Rule Act creates a 
dichotomy between the Charter (Title IV of the Act) and the remaining provisions (all other 
Titles). The Charter was intended by Congress to “establish the means of governance of the 


3 



47 


Case l:14-cv-00655-EGS Document 27-3 Filed 05/08/14 Page 6 of 22 

District . . . Section 301? The provisions that were included in the Charter were to be put to a 
vote by District residents and, upon “its acceptance by a majority of the registered qualified 
electors of the District voting thereon in the charter referendum . . . id., were to be subject to 
the charter amendment process. Those many other, and very significant, provisions not contained 
in the Charter - most notably including those dealing with the (federal) National Capital 
Planning Commission (Section 203), the delegation of limited legislative power (Section 302), 
the charter amending procedure (Section 303), authorization of a federal payment (Title V of the 
Home Rule Act), retention of constitutional authority (Section 601 ), limitations on the Council 
(Section 602), the budget process and limitations on borrowing and spending (Section 603), the 
continuing applicability of existing statutes (Section 714), continuation of the D.C. court system 
(Section 7 1 8), an independent audit process (Section 736), and the emergency control of the 
police (Section 740) among others - were expressly excluded from the Charter. They are not 
subject to a vote by District residents and are not subject to the charter amendment process. The 
non-charter provisions are “off-limits” to the local government. 

When Congress adopted the Home Rule Act, all the participants in the process 
understood that the Act was a compromise which did not provide the District with budget 
autonomy. In particular, there was to be no change in the existing line item congressional 
appropriation role, and in that regard there was no distinction between “local” and “Federal” (or 
other) revenues. Section 603(a) states that “Nothing in this Act shall be construed as making any 
change in existing law, regulation, or basic procedure and practice relating to . . . the preparation, 
review, submission, examination, authorization, and appropriation of the total budget of the 

^ Unless otherwise noted, all Section references are to the section of the Home Rule Act, the 
District of Columbia Self-Government and Governmental Re-Organization Act, Pub. Law No. 
93-198, 87 Stat. 774 (1973), as initially enacted. 
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District of Columbia government.” (emphasis added). This provision is not part of the Charter 
and cannot be changed by the Charter amendment process. While Council would have the Court 
essentially ignore this language by reading it as “a rule of construction, not limitation,” the 
legislative history is to the contrary. (See pages 12-14 below). The language in question tracks 
that of a section of the bill originally reported out of the House District of Columbia Committee 
(the “Committee Bill”), which language is unequivocally described as a “prohibition,” i.e., a 
provision of substantive effect. 

B. The History 

Article I, Section 8 of the Constitution provides that “The Congress shall have power . . . 
to exercise exclusive legislation in all cases whatsoever, over such District (not exceeding ten 
Miles square) as may, by Cession of particular States, and the Acceptance of Congress, become 
the seat of the government of the United States.” Begirming in 1801, Congress granted the 
District some degree of autonomy over local matters. In 1874, the governance of the District of 
Columbia was changed, and by 1878 “the right of suffrage was firmly laid to rest.” Newman & 
DePuy at 545-47. 

The assertion of federal control rested on a variety of grounds, but malfeasance of the 
local government in financial matters was clearly a factor. The debt of the District had ballooned 
from $3 million in 1871 to $20 million in 1875 and $25 million in 1877 (a level that amounted to 
more than 25% of the appraised value of property in the District.) Id. at 545-47 and notes 54, 55, 
59 and 60. As a result. Congress returned to itself total control over District governance, and for 
a nearly a century residents in the District of Columbia had no say in choosing the government 
that regulated their activities. 
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C. The Context In Which The Home Rule Act Was Passed 

In the years preceding the Home Rule Act, the context in which Congress managed the 
affairs of the District was one in which power flowed to, and the agenda of Congress was 
dominated by, members of Congress who had seniority and served as Committee chaimien’. It 
was also a setting in which coalitions across party lines — southern Democrats plus Republicans 
on the one hand and moderate Republicans plus Democrats on the other — could carry the day. 
During this period, “Northeastern liberals (with large labor-union and Jewish constituencies) and 
Midwestern conservatives coexisted in the Republican Party. Southern conservatives (with all- 
white electorates), Northern liberals and big-city machine hacks coalesced in the Democratic 
Party.” Michael Barone, Washington is Partisan — Get Used to It, The Wall STREET JOURNAL, 
Oct. 18, 2013, at A13. Thus, Congressional votes and alliances could fall along ideological lines, 
which differed from party affiliation. Political scientist Howard Rosenthal observes, “in 2000, 
almost all close votes are party-line votes, with Democrats opposing Republicans, whereas in the 
70s, you could have a lot of close votes with people on opposite sides of the issue being from 
both parties.” Howard Rosenthal, Trends in Polarization: Political Leaders Panel at the 
Polarization of American Politics: Myth or Reality?, CONFERENCE HOSTED by the Center for 
THE Study of Democratic Politics (Dec. 3, 2004) {available at 

http://www.princeton.edu/csdp/events/Polarization2004/Panel2.pdf) (lasted visited May 7, 2014). 

Concerns that a cross-party coalition led by a powerful Chairman might defeat home rule 
were very much part of the context in which the Home Rule Act was considered. For many years 

’ See, e.g., Gerald Clarke, Congress: The Heavy Hand of Seniority, Time, Dec. 14, 1970, at 34; 
Michael Moss, Congressional Committee Update Who 's New?, Environment, April 1 979, at 
25. Today, the situation is different, as power and influence have gravitated significantly to the 
Speaker, Majority Leader and Minority Leader in the House and to the Majority and Minority 
Leader in the Senate. 
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leading up to the consideration of the Home Rule Act, the positions of Chairman of the House 
Committee on the District of Columbia and Chairman of the Subcommittee on District of 
Columbia Appropriations of the House Appropriations Committee were held respectively by 
Congressmen John L, McMillan of South Carolina and William H. Natcher of Kentucky. They 
had amassed power through seniority, by strong personal and political networks within the 
House, and by virtue of the fact that, while most members of Congress had little or no interest in 
District of Columbia affairs, Chainnen McMillan and Natcher spent the time on D.C. matters 
necessary to develop expertise and influence. While the Senate year after year introduced and 
passed bills that would provide home rule for the District, the subject was anathema to the 
Chairman of the House District of Columbia Committee and irrelevant to the Chairman of the 
Subcommittee on District of Columbia Appropriations. 

Thus, it was only in 1973 when Michigan’s Charles Diggs succeeded Mr. McMillan as 
Chairman, and most of Mr. McMillan’s committee allies (three of whom were subcommittee 
chairmen) were defeated or resigned, that home rule legislation was given serious consideration 
by the House Committee on the District of Columbia and its staff. Mr. DePuy was intimately 
involved in those efforts as counsel to the subcommittee that was charged with drafting and 
shepherding a home rule bill. 

The bill initially reported out of the House District of Columbia Committee included 
budget autonomy for the District. The House Committee Bill, however, attracted considerable 
resistance on a number of fronts, particularly from Appropriations Subcommittee Chairman 
Natcher, whose concerns focused on the bill’s provisions affecting the budget and 
appropriations. As a result, amendments were proposed and submitted to the House Rules 
Committee even before the bill reached the House floor. Some of the amendments were 
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wholesale substitutes for the Committee proposal, including those proposed by Republicans 
Ancher Nelson of Minnesota, the ranking Minority Member of the House Committee, and Joel 
Broyhill of Virginia and Democrat Edith Green of Oregon. There was also a concern that 
President Nixon might veto any home rule bill, particularly given his emphasis on issues of 
crime, including in the District of Columbia. 

Opposition rested in part on the Constitution’s provisions giving Congress jurisdiction 
over the District and, as House Minority Leader Gerald Ford put it, a belief that “the Nation’s 
Capital belongs to every citizen of the United States, whether he lives in the District of Columbia 
or Michigan.” Jack Kneece, Ford Insists Hill Run D. C. Budget, WASHINGTON Star, Oct. 1 6, 
1973, at B-2 (attached as Exhibit A). Second, and of perhaps greater importance, was the fact 
that giving budget autonomy to the District would strip the core power from Congressman 
Natcher’s Appropriations Subcommittee. Proponents of the bill thus faced a possible coalition of 
moderate and conservative Democrats (Green, Natcher, and others) and Republicans. Moreover, 
the bill as reported by the House Rules Committee was to be considered under a rule that 
permitted debate and votes on a section by section basis. This rule “mean[t] home rule enemies 
could stall it [the bill] by debating each [of its 88] section[s],” Jack Kneece, Diggs Ready to Deal 
on Home Rule Bill, WASHINGTON STAR, Oct. 5, 1973, at B-1 (attached as Exhibit B), a situation 
that opened the door to obstructionism. 119 Cong. Rec. 33353 (Oct. 9, 1973) (remarks of 
Congressman Bolling). 

In this setting there was considerable doubt that the House Committee Bill had enough 

votes to pass, and it was possible it would be met by a veto if it passed narrowly.^ To enhance the 

chances that a home rule bill would secure passage in the House, Chairman Diggs - after 

'' The Newman & DePuy article at page 559 n. 1 12 notes “the headway made by the opponents 
and a number of mistakes and occurrences which setback the proponents.” 
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meeting with Appropriations Subcommittee Chairman Natcher and consulting with members of 

his own committee who supported home rule ~ took an unusual step. He abandoned the original 

Committee Bill and offered new language in the form of a comprehensive substitute to the 

Committee-reported bill. The substitute was commonly referred to as the Diggs Compromise or 

as the Committee Substitute. As explained in a “Dear Colleague” letter to Members of Congress; 

The Committee substitute contains six important changes which were made after 
numerous conversations and sessions with Members of Congress and other interested 
parties. These changes clarify the intent of H.R. 9682 and accommodate major 
reservations expressed since the bill was reported out. 

Letter from Charles C, Diggs, et al. to Members of the House of Representatives 
(reprinted in 119 Cong. Rec. 33353 (Oct. 9, 1973)). 

Importantly, the substitute neutralized any concern that Congressman Natcher would see 
the bill as one stripping his subcommittee of its core function (and hence reducing his power in 
Congress). That change was the first of six listed in the Dear Colleague letter: 

“1. Budgetary process. Return to the Existing Line Item Congressional Appropriation 
Role.”/d. 

California Democratic Congressman Thomas Rees, a strong home rule supporter and 
chairman of the House Subcommittee on Revenue and Financial Affairs of the House District of 
Columbia Committee that drafted the vast majority of budgetary and financial provisions in the 
home rule bill, made clear in the floor debate that this concession was necessary to gel a bill 
passed. He began his remarks as follows: 

I speak in favor of the form that is before us now. It is entitled ‘Committee Print’ and just 
came off of the presses today. 1 think that the committee print is a reasonable 
compromise, and especially in the area of what the relationship of the Committee on 
Appropriations and Congress will be to the District of Columbia. Really the relationship, 
if this legislation is passed, will be the same relationship that Congress now' has with the 
District of Columbia budget, that no money can be spent by the District of Columbia. The 
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appropriation is specifically authorized for that purpose by the Committee on 
Appropriations in the House and in the Senate. 

This was the major compromise over the weekend, so that we have no change at all on 
budgetary control when we are discussing who will run the budget of the District of 
Columbia, I cannot say I am oveijoyed by this compromise .... But it was the wisdom in 
the various sessions we had over the weekend that it would be best that we not change 
this and that the appropriations process be exactly the same appropriations process that 
we have now. 

1 19 Cong. Rec. 33390-91 (Oct. 9, 1973). 

With these and other changes, the Committee Substitute was considered on the House 
floor along with the competing substitutes offered by Mr. Nelson and Ms. Green. After extensive 
debate and significant efforts by the Majority W'hip to convince members of the Democratic 
majority to vote for the Diggs Compromise, the Nelson and Green substitutes were defeated (but 
not overwhelmingly) and the Committee Substitute was approved. As the Washington Star 
observed, “the compromises maneuvered by Diggs had won the full support of the single most 
influential member of the House District Committee, Representative William H. Natcher. 
Natcher’s high price was ultimate congressional control over the city’s budget - and it was not 
the only price paid.” Editorial, Home Rule at Last, Washington Star, Oct. 1 1 , 1 973 at A-1 8 
(attached as Exhibit C). See also Noah Wepman, Reforming the Power of the Purse: A Look At 
the Fiscal and Budgetary Relationship Between The District Of Columbia and the U.S. 

Congress, 9 Policy Perspectives 30 n. 2 (May 2002) (available at http://www.policy- 
perspectives.org'article/view/4229) (last visited on May 7, 2014) (hereinafter, “Wepman”), 
stating that the Diggs Compromise “was essential to gamer the support of Representative 
William Natcher (D-Ky), the chairman of the District of Columbia Appropriations 
Subcommittee. His support carried not only many members of the Appropriations Committee, 
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but also a large number of Southern congressmen and was essential to enacting home rule for the 
district.” 

Passage of the Committee Substitute triggered a conference with the Senate to resolve 
differences in the House and Senate bills. The Republican leadership made clear its view that 
congressional control of the D.C. budget should not be subject to negotiation in the conference 
process. As House Minority Leader Gerald Ford put it, “In my view, this particular provision of 
the bill is non-negotiable in the House-Senate conference.” Ford Insists Hill Run D.C. Budget 
(Exhibit A), Indeed, the issue was not subject to serious discussion because, as Senator Mathias 
explained, the “House conferees made it quite clear, however, that their body wanted fiscal 
control to remain in the Congress.” 1 1 9 Cong. Rec. 42452 (Dec. 19, 1973). Absent this 
provision, the home rule bill would likely be defeated when it was reported back to the House 
after the conference report. Thus, to his chagrin. Senator Mathias (a strong home rule supporter) 
would “continue to have responsibility for reviewing and passing judgment on just about every 
penny which the local government may wish to spend.” Id. at 42453. 

The fundamental change in approach to budgeting and appropriating made in the Diggs 
Compromise and adopted by the Congress can be seen by comparing the language of the 
Committee Bill and the language of the Home Rule Act as passed, based on the Diggs 
Compromise. For example, while § 446 in the Committee Bill empowered Council, subject to 
the limitations in § 603, to make appropriations for the District, § 446 of the Home Rule Act as 
passed states that the Council-approved budget shall be submitted by the Mayor to the President 
for transmission to Congress. This section states that “[n]o amount may be obligated or 
expended by any officer or employee of the District of Columbia government unless such 
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amount has been approved by Act of Congress, and then only according to such Act,” Section 
446. Nothing of that sort was in the Committee Bill. 

The Diggs Compromise was also implemented by adding critically important new §§ 603 
(a) and (e), which, under the heading “Budget process; limitations on borrowing and spending,” 
read as follows: 

“(a) Nothing in this act shall be construed as making any change in existing law, 
regulation, or basic procedure and practice relating to the respective roles of the 
Congress, the President, the Federal Office of Management and Budget, and the 
Comptroller General of the United States in the preparation, review, submission, 
examination, authorization, and appropriation of the total budget of the District of 
Columbia government .... 

(e) Nothing in this Act shall be construed as affecting the applicability to the 
District government of the provisions of . . . the so-called Anti-Deficiency Act . . . 
Council essentially ignores the title of the section (“Budget process; limitations on 
borrowing and spending” (emphasis added)) and the fact that this language appears in a portion 
of the Act that cannot be altered by a Charter amendment. Instead, the Council italicizes the 
introductory language {‘Nothing in this Act shall be construed as and argues that the 

wording makes the provision “a rule of construction, not limitation.” Memorandum at 30-33 
(emphasis in the original). See also Council’s Consolidated Reply Memorandum at 23-27. As 
shown in the table below, the language found in § 603 of the Diggs Substitute and italicized by 
Council was borrowed from § 602(b) of the Committee Bill, which imposes limitations on the 
Council’s legislative powers. Section 602 of the Committee Bill, like § 603 of the Committee 
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Substitute, has a list of specific prohibitions and a more general provision that begins “nothing in 
this Act shall be construed as.” 

Comparison of Sections 602(b)* of the Committee Bill and 603(a) of the Home Rule Act 


Committee Bill § 602 Limitations on the Diggs Substitute § 603. Budget process; 
Council. limitations on borrowing and spending. 


(b) Nothing in this chapter shall be construed 
as vesting in the District government any 
greater authority over the National Zoological 
Park, the National Guard of the District of 
Columbia, the Washington Aqueduct, the 
National Capital Planning Commission, or, 
except as otherwise specifically provided in 
this Act, over any Federal agency, than was 
vested in the Commissioner prior to the 
effective date of Title IV of this Act. 


(a) Nothing in this chapter shall be construed 
as making any change in existing law, 
regulation, or basic procedure and practice 
relating to the respective roles of the Congress, 
the President, the federal Office of 
Management and Budget, and the Comptroller 
General of the United States in the preparation, 
review, submission, examination, 
authorization, and appropriation of the total 
budget of the District of Columbia 
government. 


The identical language in §§ 602 and 603 should be interpreted together, particularly 
since it appears clear that, when Congress realized in October 1973 that it needed language 
implementing the Diggs Compromise’s provisions on budgeting, it used in § 603 of the 
Committee Substitute familiar language borrowed from § 602 of the Committee Bill. 

Given the procedural history of the Home Rule Act, no Section-by-Section analysis of the 
Committee Substitute or of the Conference bill was prepared, but there is such an analysis with 
regard to the Committee Bill, see H.R. Rep. No. 93-482, at 1 6 (1973), and the Section-by-Section 
analysis of Committee Bill § 602 is instructive. Section 602 of the Committee Bill parallels 
§ 603 of the Diggs Substitute and the Home Rule Act. Each is entitled “limitations” and has text 
that uses two different formulations, one being specific prohibitions and the other beginning 


* Section 602 of the Committee Bill is attached hereto as Exhibit D. 
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“Nothing in this Act shall be construed as.” As shown in Exhibit E, the Section-by-Section 
analysis of § 602 of the Committee Bill shows that Congress meant both formulations — the 
specific provisions and the more general “Nothing in this Act” language — to function as 
prohibitions limiting Council action. The Report on Committee Bill § 602 says: “This section 
lists specific prohibitions against the District Council’s legislative authority, which include 
prohibitions againsf’ legislating on seven activities specifically described in § 602(a) (e.g., 
“taxation of United States or state properties”). Id. at 36 (emphasis added). The Section-by- 
Section analysis then addresses the “Nothing in this Act shall be construed” language in §602(b) 
and concludes that it too is a prohibition. “Subsection (b) prohibits the Council from exceeding 
its present authority over the National Zoological Park, the District National Guard, the 
Washington Aqueduct, the National Capital Planning Commission, or any other Federal agency.” 
Id. at 37 (emphasis added). In other words, the language in § 602(b) stating that “nothing in this 
chapter shall be construed as” was intended as a substantive provision — a prohibition — not a 
statement of construction. 

In using the same language for § 603(a) (“Nothing in this chapter shall be construed as”) 
Congress meant to reach the same result. It was stating a prohibition, in this case one relating to 
the Council’s budgeting authority. 

The language (described above) that emerged from the House-Senate Conference needed 
to be approved by both houses of Congress. In seeking approval of the conference bill. Chairman 
Diggs described the reservation of budgetary power to Congress without qualification. In a Dear 
Colleague Letter of December 10, 1973, he said “The Conference Report accomplishes the 
following twelve objectives” with the first such objective being the reservation of Congress’ 
right to “legislate for the District at any time on any subject.” The second objective was to retain 
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in Congress “the authority to review and appropriate the entire District budget.”* STAFF OF THE 
House Comm, on the District of Columbia, 93d Cong., 4 Legislative History of the 
District of Columbia Self-Government and Governmental Reorganization Act at 
3041 (Comm. Print 1976) (“Home Rule History”). In floor debate. Chairman Diggs again said 
that in the Conference Bill “[W]e have retained in the Congress the authority to review and 
appropriate the entire District budget . . . .” 1 19 Cong. Rec. 42037 (Dec. 17, 1973), 

The Conference Report echoes that point. It says that the effect of the Diggs Compromise 
as adopted by the Conference Committee was to leave “Congressional appropriations and 
reprogramming procedures as presently existing. . . . The substitute maintains present law and 
procedures for Congressional reprogramming authorities and procedures. The court budget shall 
be handled by the Mayor, Council, and President in the same manner as the budget of the United 
States courts.” H.R. Rep. No. 93-703, at 78 (1973). 

Similarly, when the President signed the Act, he did so on the understanding that “final 
Congressional review of the District’s appropriation process is retained under this measure.” 
Presidential Statement on Signing the District of Columbia Self-Government and Governmental 
Reorganization Act, 9 Weekly Comp. Pres. Doc. 1483 (Dec. 24, 1973). 

Thus, the Diggs Compromise, and in particular its emphasis on the “Return to the 
Existing Line Item Congressional Appropriation Role,” succeeded in obtaining a significant 
measure of Home Rule for the District, although less than the original House Committee Bill 
envisioned. Without the compromise and the agreement of the Senate to accede to the House 
position on budgeting and appropriations matters, there is every reason to believe the home rule 
effort would have been defeated on the House floor. 

* In referring to the entire District budget. Chairman Diggs made no distinction between “local” 
and Federal (or other) revenues. 
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Council argues that the Diggs Compromise involved only a “default” position, which 
could be changed at any time by Charter amendment. To the contrary, no one thought so at the 
time, and Coimcil cites no evidence that Congress intended such a position,’ First, the Dear 
Colleague letters quoted above did not describe the changes that way. If, as Council now claims, 
the Committee Substitute preserved the jurisdiction of the House (and Senate) Appropriations 
Subcommittee only as a temporary “default” position, subject to change by a Charter 
amendment, such a position would almost surely have failed to neutralize Chairman Natcher’s 
opposition and most likely would have resulted in the defeat of the home rule bill. 

Contemporary press reports likewise are clear on what the Diggs Compromise entailed: 

Congressional control over the District’s budget. An October 5, 1973 story in the Washington 

Star quotes Chainnan Diggs as saying he is “prepared to maintain the role of the House and 

Senate District appropriation subcommittees,” a change that was characterized as “the major 

concession of retaining congressional line item oversight of the budget.” Diggs Ready to Deal on 

Home Rule Bill, (Exhibit B). Similarly, an editorial at the time observed that the Diggs 

Compromise met “Natcher’s high price [of] ultimate congressional control over the city’s budget 

. . . .” Home Rule at Last (Exhibit C), A subsequent editorial repeated that view of the changes 

made by the Diggs Compromise, stating that the conference bill “falls short of what , . . home- 

rule advocates had sought” but that it “strikes a balance between the conflicting desires of 

Congress to give District residents a meaningful further measure of control over their own affairs 

while at the same time retaining strong measures of congressional oversight.” Editorial, Home 

Rule: One More Step to Go!, Washington Star, Dec. 2, 1 973 at G- 1 (attached as Exhibit F). 

Further, referring to the House-Senate conference process, the editorial noted that “the single 

’ There is no reference to a “default” concept in the congressional proceedings, and the use of 
this concept forty years later strikes Amici as foreign to the home rule effort. 
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most vital point of controversy was the House insistence that Congress retain - much in the 
manner of the past - the right to review and approve the annual District budget.” Id. Similarly, 
an article on the then upcoming conference process reported that “The House and Senate District 
Appropriations subcommittees would review the budgets by line item under the House-passed 
version.” Jack Kneece, Senate to Seek Strong Home Rule Bill, Washington Star, Oct. 12, 1973 
at B-1 (attached as Exhibit G). 

None of the members of the then appointed city council thought the Home Rule Act 
created a “default position” that an elected Council could remedy by proposing a charter 
amendment. See Hart'ey Kabaker, Home Rule: Lack of Budget Authority Dismays Council, 
Washington Star, Oct. 14, 1973, at B-2 (attached as Exhibit H). Indeed, Representative Diggs 
was accused in a sermon of “selling his soul” by agreeing with Representative Natcher that 
“Congress should continue to have appropriations control over line items in the city’s budget 
Cathe Wolhowe, Diggs Is Accused of ‘Power Ploy. 'Washington Post, Oct. 8, 1973, at Cl 
(attached as Exhibit I). 

Lastly, there was never any mention of a “default” position on budget in the lengthy 
New'man & DePuy law review article on the Home Rule Act (which, including appendices, 
contains more than 200 pages). That is because it never occurred to the authors, including Mr. 
DePuy who was a key member of the House staff who drafted the bill and Mr. Newman, who 
played an important role in the home rule effort, that the budget provisions were merely a 
“default” that could be changed by Charter amendment. Subsequent writing on the subject is to 
the same effect. See Wepraan at 23-24 (“Included in the home rule act was the Diggs 
Compromise, which, among other provisions, granted Congress line-item control over the city's 
budget. Congress continues to exercise this authority as part of its annual budget process. . . . For 
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all intents and purposes, the Congress treats Washington, D.C., as a federal agency whose budget 
is subject to comprehensive congressional oversight. The District must submit its budget to 
Congress (after it has been approved by the mayor and City Council) for review and approval as 
part of the federal budget process. Indeed, the District has its own congressional appropriations 
subcommittee. . . . Congress essentially re-appropriates the entire District budget back to the city 
as if it were all federal money.”). While Wepman deplores this structure and proposes ways to 
improve it, nothing in the article suggests that change could come via Charter amendment. 

D. Council Is Wrong About Amicus DePuy’s June 13, 1973, Remarks 

While this brief focuses on history and context, we wish to discuss briefly the assertion in 
Council’s reply pleading at 15 - 16 that Amicus DePuy’s 1973 views on Charter amendment (in 
his role as Subcommittee counsel) support their sweeping position on the breadth of Charter 
amendment powers. Presumably because of concern with page limitations. Council’s Reply 
truncates the setting in which Mr. DePuy spoke in a way that permits the reader to conclude 
mistakenly (a) that Mr. DePuy was talking about the Home Rule Act as passed and (b) that the 
issue under discussion was whether the District could change its fiscal year, even if that put it in 
conflict with the federal fiscal year. 

In fact, the question raised was what could be done “should the Federal Government 
change their fiscal year.” 1 Home RULE History at 522. One member of Congress suggested 
that the language before them (Committee Discussion Draft No. 2) should “say that the fiscal 
year of the District of Columbia shall be the same as the Federal fiscal year . Id. Another 
member suggested that “you could change it [the D.C. fiscal year] by charter.” /rf. Mr. DePuy 
said either approach would work. Importantly, this conclusion came in the context of an early 
Committee draft of the Home Rule bill that gave the District budget autonomy and that contained 
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nothing like the limitations on the District’s power to budget or to amend the Charter that were 
subsequently proposed and enacted as part of the Diggs Compromise in § 603(a). 

In summary, what Mr. DePuy said was that, in the context of a Committee draft bill that 
would give the District budget autonomy, the definition of the D.C. fiscal year could be changed 
by a Charter amendment so as to align the District and Federal processes more closely, thereby 
facilitating congressional consideration of D.C. budget issues. That remark bears not at ail on 
what Charter amendments are proper under a statute that denies the District budget autonomy 
and which includes limitations on the Charter amendment process as it relates to that subject. 

III. CONCLUSION 

Council suggests in this litigation that the portion of the Diggs Compromise which 
preserved for Congress the line item budget review and approval role was not a major issue. It 
was, they say, merely a “default” setting that could subsequently be changed by Charter 
amendment. History and context, they say, support their position. Similarly, Amici Concerned 
D.C. Professionals assert at pages 9-10 that the “objective” of Congress in passing the Home 
Rule Act was “to ve.st in District residents the ability to expand and improve the extent of home 
rule it confers ... by amending its Charter, allowing it to create a budget process that best serves 
the needs of the District . . . .” 

To the contrary, as discussed above, history and context paint a very different picture. 
Home rule legislation faced difficult prospects in the House. Chairman Diggs and his fellow 
Committee members who supported home rule for the District and who had sought budget 
autonomy for the District concluded that significant, but not complete, home rule was better than 
none. That was the reason Chainnan Diggs look the unusual step of withdrawing the Committee 
Bill and offering a substitute that made concessions significant enough to gamer the support of 
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Appropriations Subcommittee Chairman Natcher. The most significant concession was that “line 
item congressional appropriation” by Chairman Natcher’s subcommittee would be untouched. 

All parties, and amici, believe it would be better public policy had this concession not 
been necessary. But the votes were not there to pass the Committee Bill. Courts must enforce the 
law as enacted, not as the court or the parties would like it to be. Congress had no intention to 
allow a change in the line item budget process when it passed the Home Rule Act, and it did not 
view what it had done in preserving line item budgeting as merely a “default” position. It 
expressed itself on the subject in language described in a House Report as embodying a 
“prohibition,” not construction. 

If the Diggs compromise had explicitly stated the “default” setting approach that Council 
now embraces, the Home Rule Act would likely have failed. 

Respectfully submitted, 


/s/ Kenneth Letzler 


Kenneth A. Letzler 

DC Bar No. 025-619 

ARNOLD & PORTER LLP 

555 Twelfth Street, NW 

Washington, DC 20004-1206 

Telephone: 202.942.5000 

Facsimile: 202.942.5999 

email: kenneth.letzler@aporter.com 

Attorneys for Messrs DePuy, Freeman, and 

Newman and Ms. Smith 
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UnionCaleDiiarNo.217 

S3u CONGRESS VV n 

[Report No. 93-482] 


IN THE HOUSE OF REPRESENTATIVES 

July 30,1073 

Mr, Dhjo8 (for himself, Mr. Adams, Mr. Fil\rkr, Mr. DniJiUMs, Mr. Rkes, Ikfr. 
Fauktbov, Mr. How.abo, Mr. Makn, Mr, Maz2ou, Mr. Aspik, Mr. Hanoei., 
Mr, Bheckinriiwk, Mr. Stark, Mr. Qude, Mr. Smith of New York, niid 
Mr, McKinney) introiluced the following bill; which wns referred to tite 
Committco on the District of Columbia 

Skitemdek 11, 1073 

Committed lo jho Committco of tlio Whole llotisc on the State of tlie ITnhm 
and ordered to bo printed 


A BILL 

To reorganize the governmental structure of the District of Co- 
lumbia, to provide a charter for local government in the 
District of Columbia subject to acceptance by a majority of 
the registered qualified electors in tho District of Columbia, 
to delegate certain legislative powers to the local government, 
to implement certain recommendations of tho Commission on 
the Organization of the Government of the District of Co- 
lumbia, and for other purposes. 

1 Be it enacted by the Senate and Ilouee of Representa- 
3 lives of the United States of America in Congress assembled, 
TABIJ3 OF CONTENTS 

TITLE I-SHORT TITLE, PURPOSES, AND DEFINITION.S 

Seo. 101, Short tillo. 

Sue. 102, Statement of puii>oses. 

See. 103, Deflnitioiis. 

1 


tWH) 
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92 

1 AtJTHOfilZATION OF ATFEOPEIATIONS 

2 Sso. 503. For the fiscal year ending June 30, 197C, 

3 and for each of the three fiscal years immediately there- 

4 after, there is authorized to be appropriated to the trust fund 
6 a lump-sum unallocated Federal payment for each fiscal year 

6 (not including those payments reimbursing the District for 

7 water, sewer, and other special services) in such an amount 

8 ns the Congress may from time to time appropriate. 

3 TITLE VI-RESERVATION OF CONGRESSIONAL 

10 AUTHORITY 

11 ItETENTIOK OF CONBTITUTIONAIi AUTHOEITT 

12 Sec. 601. Notwithstanding any other provision of this 

13 Act, the Congress of the United States reserves the right, 

14 at any time, to exercise its constitutional outhority as legis- 

15 lature for the District, hy enacting lopslntion for tho District 

16 on any subject, whether within or without tho scope of 

17 legislative power granted to the Council by this Act, includ- 

18 ing legislation to amend or repeal any law in force in the 

19 District prior to or after enactment of this Act and any act 

20 passed by the Council. 

21 LIMITATIONS ON THE COUNCIL 

22 Sec. 602. (a) The Council shall have no authority to 

23 pass any act contrary to the provisions of this Act e.xccpt ns 

24 specifically provided in this Act, or to— 
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1 {!) impose any tax on property of the United 

2 States or any of the several States ; 

3 (2) lend the public credit for support of any pri- 

4 vatc undertaking; 

5 (3) enact any act, or enact any act to amend or 
0 repeal any Act of Congress, which concerns tho func- 

7 tions or property of the United States or which is not 

8 restricted in its application exclusively in or to the 

9 District; 

10 (4) enact any act, resolution, or rule with respect 

11 • to any provision of title 11 of tlie District of Columbia 

12 Code (relating to organisation and jurisdiction of tho 

i;! District of Columbia courts) ; 

14 (5) impose any tax on the whole or any portion of 

15 the personal income, cither directly or at the source 
36 thereof, of any individual not a resident of tho District 

17 (tho terms “individual” and "resident” to bo understood 

18 for tho purposes of this paragraph as they are defined in 

19 section 4 of tho Act of July 16, 1947) ; 

20 (6) enact any act, resolution, or rule which permits 

21 the building of any structure within tho District of Co- 

22 lumbia in excess of the height limitations contained in 

23 section 6 of the Act of June 1, 1910 (D.O. Code, sec. 
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054 

04 

1 5-405), and in cITcct ou ibo date of caiiclinent of tliis 

2 Act; 

3 (7) cimct ony net or rcgulnlion relating to tbo 

4 United States Distriet Court for tlie District of Columbia 

5 or any other court of tho United States in the Distriet 

C Ollier tlinii the Distriet coiirls. 

7 (b) Nothing in this Act shall be construed as vesting in 

8 tho Distriet government any greater authority over the Na- 

9 tional Zoological Park, the National Guard of the District of 
30 Columbia, tho Washington Aqueduct, the National Capital 
U Planning Commission, or, except as othenviso specifically 

32 provided in Ibis Act, over any Federal agency, than was 

33 vested in the Commissioner prior to the cITuetive date of title 

14 IV of this Act. 

15 LIMITATIONS ON IIOIinoWINO AND SPUNDINO 

3G Sec. 003. (a) No genend obligation bonds shall bo 
37 issued during any fiscal year in an amount which, including 

18 all nulhorized but nnissued general obliptioii bonds, would 

19 cause tbo amount of principal and interest required to bo 

20 paid in any fiscal yivir on the aggregate amounts of all out- 

21 .standing general obligation bonds to oxeecd 14 per centum 

22 of tho District revenues (le.ss court fees and revenue derived 

23 from tho sale of general ohlignlioii bonds) which the .Ifayor 
2.1 determines, and the District of Columbia Auditor certifies, 
23 were credited to tlie District during the immediately preced- 
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house OP REPRESENTATIVES { 


DISTRICT OP COLUMBIA SELF-GOVERNMENT 
AND 

GOVERNMENTAL REORGANIZATION ACT 


REPORT 

BY THE 

COMMITTEE ON THE 
DISTRICT OF COLUMBIA 
TOGETHER WITH DISSENTING VIEWS 

[To accompany H.R. 9682] 



September 11, 1973.— Committed to the Committee of the Whole House 
on the State of the Union and ordered to be printed 


V.S. GOVERNMENT PRINTING OPFICB 
WASHINGTON ! ISM 


(!)!K0 





78 


Case l;14-cv-00655-EGS Document 27-4 Filed 05/08/14 Page 15 of 27 


1014 


SECTION-BY-SECTION ANALYSIS 

TITLE I— SHORT TITLE PURPOSES, 

AND DEFINITIONS 

This title contains a statement of purposes and definitions of the 
principal terms used in the bill. 

TITLE II— GOVERNMENTAL REORGANIZATION 

As heretofore stated, Title II of H.R. 9682 would carry out n num- 
ber of the important recommendations of the Nelson Commission. 

The interest of the Federal establishment in proper city planning 
is amply protected, ns indicated, by the provisions in Title ll which 
authorize the National Capital Planning Commission to review all 
local plans and to overrule such plans as may have a negative impact 
on the Federal establishment. As is hereinafter specifically set forth. 
Section 203 provides an effective procedural arrangement whereby 
the interests of the local and Federal govemments are to be reconciled 
whenever disputes occur as to local planning and development issues. 

SEC. 201. UEDEVELOPMENT LAND AQENCT 

RLA is established as an instrumentality of the District of Colum- 
bia Government, composed of five members, as at prMcnt, appointed 
by the Commissioner and confirmed by the Council for five-year 
Staggered terms. While RLA’s corporate status and Board of Directors 
are retained, this section also gives the Commissioner power to dis- 
solve the corporation, eliminate the Board of Directors, or take any 
other action as deemed necessary and appropriate with respect to the 
powere and duties of the Agency as a corporate body of perpetual 
duration. 

This section also provides that the agency’s present Board of 
Directors sliall be terminated on July 1, 1974, and that the terms of 
the members appointed under the new provisions would begin on the 
same date. It is clearly not the intention of the Committee to create 
a new corporation, but rather to constitute a new Board effective 
July 1, 1074. 

SEC. 202. NATIONAL CAPITAL llOOBINO AUTlIOniTY 

This section transfers the present Federal agency (NCHA) to the 
local government. It would permit the Commissioner, with tlie ap- 
proval of tlio ('oiiiicil, to reorganize the agency, and subsection (b) 
transfeis all functions, powers, and duties of the President under tlie 
District of Columbia Alley Dwelling Act of 1934 to the Commissioner. 

Subsection 202(b) provides a statutory basis for the transfer of the 

( 18 ) 
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The vacancy created by such recall will bo filled in the same manner 
ae other vacancies. 

TITLE V— FEDERAL PAYMENT 

SKC. ,'iOl. FEDEn.VI, I’AYMKNT THUST I’UXI) 

Section EOl of the bill establishes in the United States Treasury a 
Federal payment Trust Fund ndniinistcred by tlie Secretary of the 
Treasury who reports annually lo Congress on the .status of this fund. 
Congress may act to airpropriate a Federal payment at any time dur- 
ing the fiscal* year. The appropriated funds do not go directly to the 
city government, but rather are depo.sitcd in the trust fund for re- 
lease by the Secretary of the Treasury at the beginning of such fiscal 
year. This is the seine administrative procedure as used for Revenue 
Sharing funds. 


SF.C. 502. DUTIES OF SIAVOH, COUNCIL, AND 0MB 

The Mayor, in section 502, is responsible for preparing a request 
for an annual Federal payment and such supplemental requests ns ho 
deems necessary. In making these requests, he may take into considera- 
tion intercity expenditure and revenue comparisons, and among other 
elements, nine factois for assessing the cost and benefits to tlie District 
because of its role as the Nation’s Capital. It is the intent of this 
Committee that these factors should he used to the extent feasible, but 
tlicv are not the exclusive criteria for determining the amount of the 
Federal payment soiiglit. The Mayor shall submit his sueli request to 
the Council, which may approve, disapprove, or modify the amount. 
The request is then forwarded to the President (OMR) for his review, 
revision and submission to (’ongress. Tliis procedure is carried out in 
line with the provisions of the Budget and Accounting Act of 1921, ns 
nmeiidetl, and parallels that followed for all Federal fund requests. 

SEC. .soa. AUTiioniv.ATioN or Ai’enorniATioxs 

Section .503 would imthoriKe the approin iation of a lump sum unal- 
located Federal payment for fi.scn! years 1970, 1977, 1978, and 1979. 

TITLE VI— RESERVATION OF CONGRESSIONAL 
AUTHORITY 

SEC. 00 1. HETENTION OP CO.VSTITUTIONAL AUTHORITY 

Congress, in section 001, retains its constitutional authority to legis- 
late and to amend or repeal any law or any act passed by the 
Council. 


SEC. 002. LIMITATIONS ON TIIF, COUNCIL 

This petion lists specific prohibitions against the District Council’s 
legislative authority, which include prohibitions against: 

(1 ) taxation of United States or state properties; 

(2) lending the public credit for any private undertaking; 

36 
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(3) enactment of any Act which amends or repeals an Act 
of Congress, which concerns the functions or property of the 
United States, and which is not restricted entirely to the affaii’S 
of the District of Columbia : 

(4) enactment of any actj resolution or rule which concerns 
the organization and jurisdiction of tlie District of Columbia 
courts; 

(5) imposition of a personal income tax upon non-residents of 
the District; 

(6) enactment of any act, resolution or rule tliat exceeds licight 
limitations contained in section 5 of the Act of June 1, 1910, D.C. 
Code, Sec. 5-405 (concerns specific height limitations in the Dis- 
trict of Columbia) ; 

(7) enactment of any or regulation related to the United 
States District Court for tlic District of Columbia, or any other 
United States court in the District. 

Subsection (b) prohibits the Council from exceeding its present 
authority over tlie National Zoological Park, tlie District National 
Guard, the Washington Aqueduct, the National Capital Planning 
Commission, or any other Federal agency. 

SBC. 00,1. r.raiTOTioxs on nonnowixo and sraxuixo 

This section establislios three limitations on the District’s authority 
to spend and borrow monies. First, in section f)03(n), the city cannot 
issue a new, long-term general obligation bond if in anj; year the 
amount of principal and interest that must bo paid on this and the 
bonds already issued will exceed the 14% limitation. This single 
limitation on general obligation indebtedness replaces a series of com- 
plicated borrowing liinitatious currently governing the city, which 
are previously described. The purpose of this limitation is to insure 
that the city does not borrow beyond its reasonable capacity to repajy 
its debts. The Committee has been advised that the 14% limitation is 
sufficient to meet the projected capital improvement plans of the Dis- 
trict of Columbia, and is consistent with borrowing revenue ratios in 
comparable metropolitan areas. 

In addition, section 603(a) clarifies that the outstanding indebted- 
ness of the Redevelopment Land Agency and the National Capital 
Housing Authority at tlie time of their transfer into the city govern- 
ment sliall not he included in calculating the 14% limitation. 

Section G03(b) states that the 14 percent limitation mentioned in 
subsection (a) shall be calculated specifically according to the formula 
set forth in that subsection. 

Section f)03(c) establishes a general requiitiment that the city op- 
erate with a balanced budget, that is, the City Council cannot approve 
o.xpenditures above the hlayor’s best estimate of financial resources 
available for that year. In the event tliat Congress has not enacted the 
city budget, for the purpose of retaining a balanced budget, the Mayor 
shall consider the Federal payment amount to be the Federal payment 
ap])ropriated for the past year; or if one House has acted, that 
amount; or if both Houses have acted to appropriate different 

37 
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Diggs Is Accfised 
Ol '^Pow0i‘ Plo\ 


By Cat!)e Wolhawc 

Wnshins!o:i Posi SWf ! Writer 

Tl'.e Bev. David H. EaU)n, 
pastor of All SouJs Uniiar- 
iar. Chm-eh, accused Hohso 
D istrict Committee Chair* 
man. Charles C. Biggs Jr. 
iD-Mich.) yestei-day of sell 
iiig his soul to retain power 
by agreeing that Congre^ 
should continue U> hold 
compietfi budget authority 
aver the D.C. government, 

. . Diggs does not seem to 
UDfieralanci that he has sold 
somclhinp ih»i is not tor sale 
—otu- souls, our ahiliiy to con- 
Iral our own lives." Mr, Eaton 
said in his sermon yosierday. 
as a fiongrcgjitioii of about 2^ 
]5ersons clapped loudly. 

■’He (Diggs) can sell his soul 
ir iic wauls, but not ours." Mr, 
Kaion said 

The ciergj'maii wa.« s'eter-. 
Tins to Diggs’ revelation last;, 
week Ihni he and .Rep. Williani ' 
H. ^'au■her (.D-Ky.) diBtrman' 
(jf.lJie. Hpusp District Appro- i 
primiO'ns Siibeommitlpc. had- 
.iGoohed ■ iiBreoranni on the; 
bucigeinry provision of pro- 
pawd 0,C. Iiumc rule icgisla-i 
litm that is due lo cfimc betorc ^ 
the House ’t’ufKiay. 

Diggsissid lie hml Rntcher 
agreed ' that Congress should 
co.ntln«c to have nppi-oprio- 
tloiis eotiU'ol over liiic Items 
in ihc city’s budget ' rather 
l.iian aeeepciiig a provSsiem in 
the home rule bill, eiidprsod 
by Diggs' commiltee, iti/at 
would Ilmil eongrossloiifil con- 
Irol over tlic'budKct. i 

"Chalrmnn Diggs made hisj 
deal only u» keep himself ini 
power,’’ Mr. Enion ajid. '“Audi 
he inado it without consuiting 1 
any oHicr memiiers of ihoi 
(.DiBirict) Committee.’’ f 

UiWfj Sicaring of Mr. Eaton’s 
ramarks. Diggs said,”.! am pre. 
pnretl to lake my lumps Xiom 
liK! bQnie-T'iile. self-dcterminB- 
lion purists who, like Rever- 
end ICaton. iliink anything 
siliofl or stnle'itoon rcpi-osents 
ii 'lbti|?>cgtjc';*j 

!le added iha! be had made i 
his agreement 

fjccasiiic ‘‘wcirc hiot going to- 
;;ei anvihing through Con-i 
grt'KN like tilt? rmnsts wantJ 
) hi.i 15 a practccBi tactic ■* 

Oiaas s.wi he din not con-: 
sidcr bus aurccmeni « maio,’'. 
chiiniic becniise -as long as. 
Urn it'dcTa! uwernaienl is in.; 
'ntvcd )n fniancms the loeai 
sovensmenl. ii lias me right loi 
V <’ loii fv he entire-] 

(lit. Cduip s.sk! Diggs' agres-i 
II M th A->ixiu whites "the; 
cois mil of the ipsine rule bill.; 
ne nwluv iti erniiraiwhat U’c: 
lO ticlcrmmo ivhsi ouri 
1 1 ~ pr 0 le ilC-" i 
lie ;tiSo smd ai3<i‘..ihat he! 
iv.is Ntdoened bv how tsei 
- i i -ttK It ehed. add-.^ 

1 i-’ Cnfes ^cv rely astedi 

in'- i; w « oroui-rep-i 
i'csenlative." \ 

. i.’fl. iVisliei' i., FaunU-oy <D-i 
i-cfusei! io comment osi 
\ j nut reached: 

I K li mUi Notener with-i 
"5 ..nghm He said hc:: 

‘ 1 1 C Cot 1 



CHAKLES C. DltSGS iR- 
. , . prepared it* taUc lumps 
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Ca©igg#5-H»liaeenEirited 

Action Is Assailed 


RULE, From Cl 

may comment alter mating 
today "With other members of 
the District Committee. 

Mr. Eaton told his congrega- 
tion that the issue should not 
he considered “a merely politi- 
cal question, but a moral one 
— a matter of justice.” 

He added that the Board of i 
Governors of the District of 
Columbia Bar had just written 
Diggs on this subject. The let- 
ter said the lawyers “consid- 
ered suffrage for citizens of 
the District of Columbia so 
fundamental to American prin- 
ciples of law and justice as to 
transcend the ordinary and 
traditional political question. 


transfer to the local govern- 
ment some authority now held 
by Congress and the Presi- 
dent. 

A compromise m e a s u r.e 
sponsored by Rep. Anchor 
Nelsen (R-Minn.), ranking mi- 
nority member of the Dis- 
trict Committee, and Rep. 
Edith Green (I^Ore.), would 
have the council elected but 
the President woiild continue 
to appoint the mayor. 



H. NATCHER 
. . . said, to agree 


“The issue of self-determina- 
tion was the moral issue we 
fought over in 1776," Mr. Ea- 
ton said. "Just like Americans 
then had to go down to the 
harbor to get some action, 
maybe we are going to have to 
consider some different alter- 
native? if this bill doesn’t 
pass." 


Although he said he was not 
advocating violence, he added, 
“I just can’t keep going to 
meetings to ask for something 
that is my inherent right." 

The home rule bill reported 
out by the House District 
Committee, similar to a mea- 
sure already passed by the 
Senate, would have an elected 
mayor and city council and 
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Mr. Meadows. Thank you, Mr. DePuy. 

Chairman Mendelson, you’re recognized for 5 minutes. 

STATEMENT OF PHILIP H. MENDELSON 

Mr. Mendelson. Thank you Chairman Meadows, Ranking Mem- 
ber Connolly, Congresswoman Norton, and other members of the 
committee. I appreciate this opportunity to testify. 

Although the topic for today’s hearing is “D.C. Home Rule: Ex- 
amining the Intent of Congress in the District of Columbia Home 
Rule Act of 1973,” I want to speak more generally about the pur- 
pose and need for budget autonomy for the government of the Dis- 
trict of Columbia. 

With all due respect, the fundamental question before us is not 
whether budget autonomy as enacted by the Council and the voters 
is legitimate or consistent with the intent of the 93rd Congress. 
Rather, the fundamental question is whether Congress today wants 
budget autonomy for the District. 

I frame the question this way because, as you know. Congress 
has plenary authority over the District. We have made our case in 
court that the Budget Autonomy Act of 2012 is legitimate. But that 
really doesn’t matter if you, a majority of the Members of the 
House and Senate, want to overturn it because you can do so. 

When we talk about budget autonomy, we are talking about only 
the local dollars portion of our budget. Many people believe the 
District’s budget is comprised of Federal dollars because it has 
been appropriated by Congress in the same process as the budgets 
of the Federal departments. You know it isn’t. In fact, 74.6 percent 
of our budget comes from locally imposed fees and taxes. 

So I want to make three points. First, why budget autonomy is 
a good thing, that having budget autonomy is best practice for the 
fiscal management of the District. Second, why Congress shouldn’t 
want exclusive budget authority over the District. And third, that 
while budget autonomy makes a big difference for the District, it 
does not make a big difference for Congress. 

Why is budget autonomy a good thing? There are many reasons. 
It allows us to adopt our budget more quickly. It allows us to make 
changes, especially reductions in an economic downturn, imme- 
diately. 

It also allows us to move quickly to implement a solution to 
emerging service needs. For instance, responding to a spike in 
homicides. 

It gives us flexibility to change our fiscal year so as to better 
align it with the school year or the fiscal year of regional authori- 
ties. It also gives us the flexibility to budget or spend across fiscal 
years, such as rewarding program managers who save funds by al- 
lowing them to carry those funds forward. 

Budget autonomy severs our ability to spend from the uncertain- 
ties of the Federal appropriation process. I mean, to put it bluntly, 
government shutdowns and the failure to appropriate timely. 

It also enables us to tighten the period between budget prepara- 
tion and implementation. Currently, the budget beginning October 
1 is adopted 4 months earlier, in May, and based on revenue esti- 
mates prepared 7 months earlier, in February. 
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All of these positives from budget autonomy can be summed up 
in one simple fact: Budget autonomy helps our credit rating or Wall 
Street. Being tied to the Federal appropriations process is a nega- 
tive rating factor. 

Congress shouldn’t want exclusive budget authority over the Dis- 
trict. Some 145 years ago, Congress dissolved the territorial gov- 
ernment of the District of Columbia and assumed direct control. It 
might have made sense during the century between reconstruction 
and home rule to treat the District as if it were an agency of the 
Federal Government, like the Department of Agriculture. In that 
time. Congress appropriated large Federal payments each year as 
part of our budget. Accordingly, both houses of the Congress had 
committees focused expressly on the District and substantial re- 
sources were devoted by you to running the District. 

All that has changed. There is no longer a House or Senate Dis- 
trict committee. While I’m sure our annual budget is carefully re- 
viewed, Congress no longer rewrites it. Indeed, our budget is al- 
most an afterthought in the Federal appropriation process, as evi- 
denced by our treatment during the last government shutdown. 

Congress wasn’t sure it could trust us to handle our own finances 
when we got limited home rule in 1974, but all of that has 
changed. In many ways we have today the best financial situation 
of any large city in the Nation. 

Congress will always have budget authority over us because it 
has plenary authority, but Congress should no longer want to 
maintain exclusive budget authority over the District. Not only is 
it a drag, as I outlined in my first point, but it is no longer nec- 
essary and Congress is no longer set up for it. 

While budget autonomy makes a big difference for the District, 
it does not make a big different for Congress. Congress has failed 
to adopt our budget on time in almost 20 years, has not made any 
substantive changes to our local funds budget since at least the 
control board some 15 years ago. 

In recent years, the Congress has tried to help the District by 
giving us authority to increase appropriations — slightly — when rev- 
enues increase and to enable us to spend our local budget without 
an appropriation during a government shutdown. These congres- 
sional actions actually support our argument that allowing local 
budget autonomy won’t make a big difference for Congress. 

What does Congress give up or lose with budget autonomy? 
Nothing. If you are worried we will misspend our money. Congress 
still has plenary authority to step in at any time. Congress also can 
have oversight hearings on our spending or on our local programs 
at any time, which you can do with or without a pending appro- 
priation. As for riders, I would suggest hesitantly, that there will 
still be a Federal appropriations act for the District. 

The pros versus the cons are overwhelming. The District is better 
off with it, not just as a home rule issue, but as a fiscal matter. 
Meanwhile, Congress gives up nothing fundamental and budget au- 
tonomy for our local dollars better matches the current structure 
and practice of the Congress. 

As I said at the outset, the essential question before us today is 
not what was the intent of the 93rd Congress, but whether Con- 
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gress today will support budget autonomy for the District. Thank 
you. 

[The prepared statement of Mr. Mendelson follows:] 
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MAY 12, 2016 


Thank you Chairman Meadows, Ranking Member Connolly, and members of the 
Committee. I am Phil Mendelson, Chairman of the Council of the District of Columbia. I 
am pleased to testify before you today regarding the District of Columbia Home Rule Act 
and the Local Budget Autonomy Act. I would also like to thank the Delegate for the 
District of Columbia, Congresswoman Eleanor Holmes Norton, for her staunch 
representation of the District and leadership in relation to the subject of today’s hearing. 

As described in the Committee’s invitation to appear today, the purpose of this 
hearing is to examine the congressional intent in the passage of the District of Columbia 
Home Rule Act of 1973, as well as to evaluate the potential outcomes related to 
enforcement of the Local Budget Autonomy Act. 

Regarding the former, testifying along with me today is the Council of the District of 
Columbia’s pro bono counsel, Mr. Brian Netter of Mayer Brown LLP. I defer to Mr. Netter 
to more specifically address the legal issues underlying the judicial decision regarding the 
intent. The Council, for its part, was guided on this matter by the statement of Congress as 
to its purpose in enacting the Home Rule Act. Section 102 of the Home Rule Act specifically 
provides such a “Statement of Purpose,” providing that: 
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“[T]he intent of Congress is ... to the greatest extent possible, consistent with 
the constitutional mandate, relieve Congress of the burden of legislating 
upon essentially local District matters.”* 

In the judicial decision upholding the District’s budget autonomy law, Superior 
Court Judge Brian Holeman resolved the issue of legislative intent with specific attention 
to this statement of purpose. Just as the adoption of the Home Rule Act was intended to 
loosen the strict control over purely municipal matters, it follows that the Local Budget 
Autonomy Act removes the bureaucratic burdens associated with purely local expenditures. 

That said, I will focus the majority of my testimony toward addressing the second 
issue to be reviewed by this Committee; the potential outcomes associated with the 
operating under the Local Budget Autonomy Act.^ My testimony will first describe some of 
the policy arguments supporting local autonomy over the local budget, and put in context 
some of the tangible benefits that result from this control. Second, I will highlight the fiscal 
strength of the District and our efforts to maintain a strong and stable local economy. 
Finally, I will briefly address the practical consequences of the Local Budget Autonomy Act 
on the budgetary process. 


POLICY ARGUMENTS SUPPORTING LOCAL BUDGET AUTONOMY 

As the Committee is well aware, the District has had the authority, since 1973, to 
raise its own revenues. Prior to implementation of the Local Budget Autonomy Act, 
however, all District spending was authorized by Congress through the federal 
appropriations process irrespective of the source of revenue connected to such spending.® 
This includes money raised locally by the District. The consequences of this unique 
requirement has hampered the District in meeting service needs for our residents and 
visitors to the nation’s capital. 

This cumbersome hurdle to spending — requiring federal approval for local 
spending — is further divorced from a justifiable purpose when one considers the makeup of 
the District’s budget. The District of Columbia’s Fiscal Year 2017 budget totals $13.4 
billion. Of this, the vast majority — $10 billion— is locally raised through District taxes and 


‘ Section 102 of the District of Columbia Home Rule Act, approved December 24, 1973 (87 Stat. 777: D.C. 
OlTia.M. Code § l-206.02(c)(l) (emphasis added), in addition to the text of the statute, the Superior 
Court decision relied on records of proceedings convened in Congress that indicate that the legislative 
purpose of the Home Rule Act is to “entrustQ the District with the management of its own affairs, while 
retaining the power to veto the District’s actions.” Council of the District of Columbia v. DeWitt, Case no. 
2014 C.A 2371 B, 21 (2016) (citing District of Columbia Self-Government and Governmental 
Reorganisation: Markup by H. Comm. On D.C. of H.R. 9056, 93d Cong. 1st Sess. (July 18, 19/3) 
(statement of Chairman Adams)). 

2 D.C. Law 19-231; 60 DCR 12135 (2013). 

8 This also means that federal grants included in the District’s budget, which are already appropriated to 
the federal agency responsible for program administration and awarded to the District, must be re- 
appropriated” by Congress during consideration of the District’s budget. 
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fees or derived from other local sources.^ This means local dollars account for 74.6 percent 
of the District’s total budget. Most of the rest — $3.3 billion — is federal formula spending 
that includes Medicaid and federal grants available to all jurisdictions and for which the 
federal government has no unique oversight responsibility. This latter portion accounts for 
24.6 percent of the District’s total budget. Overall, approximately 99.2 percent of the 
District’s budget is derived from local revenue and federal grants not unique to the District. 
The remainder, less than 1 percent of the budget, comes from federal payments specifically 
requested for programs or projects unique to the District,^ 

This increased reliance on local revenues to fund the District’s service delivery is a 
major shift from when Congress granted the District Home Rule. Indeed, even as late as 
1991 the federal payment to the District constituted 40 to 50 percent of the District’s total 
budget. However, a variety of factors has reduced that contribution dramatically. In part, 
the prudent fiscal leadership and financial management of the local government have 
ensured that we have a healthy revenue stream to allow local resources to pay for local 
services. 

Though our financial health is sound, our financial management is hampered in 
many ways the federal appropriations process. With the enactment of Local Budget 
Autonomy Act, however, I am able to highlight cost savings and other efficiencies that the 
District will see as a result of the untethering of our local budget from the federal 
appropriations process. These benefits are discussed in the subsections below. 


Local Budget Autonomy Saves Money 

The federal budget process placed pressure on the District to approve its budget 
earlier in the calendar year in order to include it in the federal budget, which is generally 
formulated in the spring and summer. Assuming Congress adopted a federal budget before 
the close of the fiscal year on September 30‘'', there was a four-month lag between the 
District’s approval of a local budget (end of May) and congressional approval of a federal 
budget (end of September). 

However, enactment of a federal budget was often delayed well into the fiscal year 
while the federal government (and, likely, the District) operated under a Continuing 
Resolution. Indeed, only 3 times since 1990 has Congress appropriated on time — that is, 
adopted the District’s fiscal year budget before the fiscal year began, 

The impact of this on the local economy was substantial. Unable to operate under 
an approved budget results in hiring delays, lost revenues, and untimely procurements, all 
of which meant additional costs to the District. The resulting cash shortages forced the 


* For fiscal year 2017, the local portion of the District’s budget consists of the following: $7.3 billion 
derived primarily from income, property, and sales taxes: $0.3 bUHon from Dedicated Taxes; $1.3 million 
from Private Grants and Private Donations; $0.6 billion from Special Purpose Revenue: and $1.8 billion 
from Enterprise Funds. 

^ The federal payment includes reimbursement for emergency planning and expenses related to events 
like the Presidential Inauguration. 
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local government to borrow, adding more unnecessary costs. Each year, the short-term 
borrowing costs alone forced the District to incur approximately $3 million in additional 
interest expenses.® 

Tied as it was to the federal appropriations process, the District also approached the 
end of each fiscal year unlike any other municipality or state in that, facing the absence of a 
federal appropriations act, it was forced to engage in extensive planning for a potential 
government shutdown. In the increasingly likely situation whereby the federal government 
would not adopt a federal appropriations bUl, the District government — treated like a 
federal government agency — was not permitted to operate because the District’s own locally 
raised funds would not have been appropriated by Congress.^ 

At the front line of government service delivery, the District has to ensure that vital 
services, particularly those relevant to public safety and public health, continue 
uninterrupted while we plan to shutter those other, “non-essential” services. The planning 
process alone forces additional, but avoidable, costs on the District. While recently 
Congress began including a provision for the District to continue operating absent a budget 
or Continuing Resolution, this authorization had to be adopted anew each year, and was 
never guaranteed. 

A more systemic impact on the local government’s finances is seen in the District’s 
bond ratings and interest costs. While the District’s disciplined financial management has 
enabled our credit ratings to rise from the low point of “junk bond” status in the mid-1990s 
to the current AA, Aal, and AA from Standard and Poors, Fitch Ratings, and Moody’s 
respectively, the uncertainty over whether the District will have an approved budget has 
impacted the District’s bonds in two key ways. First, at the start of the fiscal year the 
uncertainty, though unconnected to the District, must be disclosed to potential buyers’ of 
the District’s municipal bonds. This has led to higher interest rates, which in turn means 
more of the District budget goes toward interest payments and less to other priorities. 
Further, in 2003 the District testified before this Committee that every time the District 
goes to Wall Street, the one item cited as detrimental to our achieving a higher bond rating 
is the uncertainty of the federal budget approval process.® 

Finally, having a budget that requires congressional approval causes inefficiencies 
by encouraging managers to “use or lose” funding at the close of the fiscal year. Former 
Mayor Williams, testifying before this Committee in 2003, described the perverse incentive 
for managers to spend funds on things that are colorable or plausible, but not necessarily 


« Budget Autonomy for the District of Columbia: Restoring Trust in Our Nation’s Capital, Hearing Before 
the H. Comm, on Government Reform., lOS*® Cong., Serial No. 108-36, at 48 (June 13, 2003) (statement of 
Dr. Natwar Gandhi, Chief Financial Officer, District of Columbia) (hereinafter Cong. Budget Autonomy 
Hearing). 

’ Congressional Rese,akch Sermce, District of Columbia Buboet Autonomy: An An.alysis of H.R. 
733, 110th Congress, June 6, 2007. 

® Cong. Budget Autonomy Hearing, supra note 6, at 54 (statement of Linda Cropp, Chairman, Council of 
the District of Columbia). 
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the smartest form of spending, rather than allow that funding to lapse. * The uncertainties 
of the federal appropriations process make it difficult for the District to adequately plan to 
allow those managers to carry those funds forward instead of spending in an inefficient 
manner. 

Removing the uncertainty over the local budget ensures that the District ‘s budget is 
not being inefficiently spent on unnecessary borrowing costs or paying a premium for 
services that we would otherwise plan more efficiently to achieve. 


Local Budget Autonomy Allows for More Accurate Data & Planning 

As noted above, the federal appropriations process has previously required the 
District to formulate its budget four months before the start of the fiscal year. This means 
that the District’s budget was formulated based on revenue estimates that were completed 
in February — seven months before the start of the fiscal year (and 20 months before the end 
of that fiscal year). This put the District at an extreme disadvantage in formulating its 
budget, and undermined the District’s ability to accurately estimate its revenue and 
expenditure needs. Dr. Gandhi, in espousing the benefits of local budget autonomy, noted 
that “the more time that elapses between the formulation of a budget and its execution, the 
more likely the operating assumptions underlying that budget may change.” “ 

Similarly, allowing the District to direct the spending of its local revenue under local 
budget autonomy ensures greater flexibility to respond to changing financial conditions 
during a fiscal year. Under the prior system, for example, if additional revenues became 
available the District was forced to wait on the federal appropriations process in order to 
achieve authorization for spending those additional funds. “ This produced the perverse 
result of preventing the District from spending what were available funds on necessary 
services for as long as 18 months while awaiting a new budget cycle. Such funds could have 
been spent on critical service needs, like increased hiring of police officers and firefighters, 


® Cong. Budget Autonomy Hearing, supra note 6, at 52 (statement of Anthony WUliams, Mayor, District of 
Columbia). 

Bill 19-993, Local Budget Autonomy Act of 2012: Public Hearing Before the Council of the District of 
Columbia Committee of the Whole, Nov. 9, 2012, at 6 (written statement of Natwar M Gandhi, Chief 
Financial Officer). Dr. Gandhi also noted that in 2009 the Coundl approved a budget based on the CFO’s 
February revenue estimates, only to have the June revenue estimates for that year show a projected 
decrease of $190 miUion for fiscal year 2009, and a projected loss of $150 million in fiscal year 2010. 
Though adopted by the Council, the fiscal year 2010 budget had not yet been signed by the Mayor. As a 
result of this, the District government was forced to act swiftly to not only revise the current year budget 
but the budget for the upcoming fiscal year. This hasty revision to the budget could have been avoided if 
the District operated under a more rational budget process, and the budget revisions could have been 
accomplished more efficiently if the budget was developed more contemporaneously with current revenue 
estimates. 

" In 2009, Congress provided the District with authority to increase its appropriations, but placed a cap 
on the increase of 6 percent of the overall budget. See section 817 of the Omnibus Appropriations Act, 

2009, approved March 11, 2009 (123 Stat. 699; D.C. OFFICIAL CODE § 47-369.02). 
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but were instead held in abeyance until a federal appropriation granted authority to 
spend. 

In addition to alleviating the strictures preventing the District from responding 
quickly to service needs, the Local Budget Autonomy Act allows the District to modify its 
fiscal year to more closely conform to the revenue cycle. Information on income and real 
property tax revenues, which are key to overall revenue projections for the District, is not 
available until after April, well into the current budget cycle. Adjusting the fiscal year 
would allow the District to budget based on the most up-to-date data, producing a more 
efficient spending plan. 

More specifically, moving from a September/October fiscal year to a June/July fiscal 
year would align the District with the most common practice among local government 
jurisdictions. The most immediate advantages of the June/July cycle is that it conforms to 
the school year. Our current fiscal year, which had been tied to the federal appropriations 
process, severs the first quarter of the school year from the annual budget. The 
consequence is that our D.C. Public Schools (DCPS) have their largest spending quarter — 
which includes all the school year start-up costs — in the same fiscal year as the previous 
school year (three quarters). This proves particularly problematic for the school system in 
terms of hiring and procuring for an upcoming fiscal year. It also hampers new initiatives 
for students, and even classroom resources, as the funding for these items are uncertain 
until appropriated at the federal level. 

This scenario is also true with regard to the District’s university. The University of 
the District of Columbia (UDC), unlike any other school system in the country, must wait 
upon federal appropriation for portions of both the current and upcoming school year. 
Perhaps more problematic is that our education system — including both DCPS and UDC — 
are subject to closure in the event of a government shutdown. In the case of the UDC, this 
even means that services the University supplies, such as legal clinics to serve vulnerable 
populations, must be closed until funding is approved. 

Under the Local Budget Autonomy Act, the District can modify its fiscal year to 
address these issues, as well as improve cash flow management and reduce some budgeting 
risks as has been asserted by the District’s former Chief Financial Officer. 


Local Budget Autonomy Improves Service Delivery to Residents and Visitors of the District 

In the judicial opinion confirming the validity of the Local Budget Autonomy Act, the 
court noted that the process previously followed resulted in District agencies struggling to 
maintain operations while waiting for appropriation legislation “leading to lower or no 
availability of public services and benefits such as police patrols, public school nurses, and 
prescription drug benefits.” In 2003, former Mayor Williams testified before this 


“ Further, even the most commonplace of transactions, such as requests to reprogram fends from one 
object class to another if in excess of $1 million, require a congressional review period before the transfer 
is effectuated. 

>3 Council of the District of Columbia v. DeWitt, Case no. 2014 CA 2371 B, 11 (2016). 
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Committee on the need for greater flexibility and noted that “[a]s the front line of 
government service delivery, no local government can operate effectively without the ability 
to respond quickly to changing public needs.”*^ 

With local budget autonomy the District can respond to changing circumstances and 
address immediate needs through changes to programs and services. As noted by the court, 
this can mean changes to the budget to hire additional police officers to address public 
safety needs, purchasing fire apparatus to keep residents safe, or hiring nurses to meet the 
health needs of our students. Absent this autonomy, there is a detrimental delay between 
identifying the service need and implementing a solution. 

In addition to having to wait for the next federal appropriations for launching new 
initiatives, the District, prior to budget autonomy, was often hindered in making 
improvements to current services as a result of being tethered to the federal process. This 
has traditionally caused real hardship for schools, as noted above, causing new investments 
in programming and services to be jeopardized by the previous budget approval process. 
While the District was permitted some reallocation of funding in a fiscal year, a significant 
reallocation of resources required a supplemental appropriation bill moving through 
Congress. This had the effect of stalling urgent needs by months as delays mounted in the 
federal appropriations process. 

As a local government, the District must meet the immediate needs of a thriving 
city. The flexibility to address the types of urgent service and programmatic needs of that 
city under local budget autonomy ensures that everything from trash collection to public 
safety response is delivered efficiently in terms of both time and resources. 

This highlights another advantage to budget autonomy: ensuring that the service 
delivery — to residents, to visitors, and even to the federal government — is not disrupted due 
to federal budget battles which often have no relation to the District or its budget. As U.S. 
Representative Tom Davis noted in 2003, while Congress’s involvement in the District’s 
budget stems from a desire to ensure the financial well-being of nation’s capital, “the 
unfortunate reality is that the city’s local budget can get tied up in political stalemates over 
congressional appropriations that rarely have anything to do with the District’s budget.”'® 


FISCAL STRENGTH OF THE DISTRICT OF COLUMBIA 

The advantages born out of local budget autonomy, as noted above, will only serve to 
improve the overall fiscal strength of the District. Since 2001 when the Control Board was 
suspended, the District government has routinely achieved balanced budgets and clean 
financial audits. Financial markets have recognized the District’s laudable fiscal 
stewardship in the form of higher bond ratings and lower interest rates on borrowing. The 
District has a proven record of financial management, as evidenced by Mayor Muriel 
Bowser’s proposed this past spring of the District's twenty-first balanced budget. 


Cong. Budget Autonomy Hearing, supra note 6, at 12 (written statement of Anthony Williams, Mayor, 
District of Columbia). 

« Cong. Budget Autonomy Hearing, supra note 6, at 2 (statement of U.S. Representative Tom Davis). 
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Since Congress granted the District of Columbia home rule in 1973, the District has 
had many successes, but also many challenges. Perhaps our greatest challenge was the 
imposition of a Control Board in 1995, essentially stripping our local government of full 
control over our budget and management. The Control Board era forced the District to 
confront its finances head on and to realign the relationship between the District and the 
federal government. By 2001, the District was back on solid financial footing and the 
Control Board was dissolved. 

Since that period, the District has had a strong economic record. We have grown our 
fund balance even in the wake of the Great Recession and massive cuts in federal spending. 
Our balanced budgets have relied not on steep tax increases or deep spending cuts, but on 
responsible policies that have grown our economy while providing a broad safety net for 
District residents. 

Indeed, in 2015 the District invested its local dollars in a major tax relief package 
that reduced the effective tax rate for the majority of residents, and lowered business and 
sales taxes to make us more competitive regionally. As a result of this tax reform the 
District has received national and bipartisan recognition. The District has also maintained 
strong bond ratings. We also continue to make capital investments in our infrastructure, 
while remaining below our locally-mandated 12% debt cap.’® Other indicators of financial 
strength include funding for retirement accounts. Our Police, Fire, and Teachers 
retirement fund — a defined benefit plan — is among the best in the nation, fully funded at 
over 100 percent. Our Other Post-Employment Benefits Fund, which sets aside the costs of 
retired government employee health care, is the best in the nation, currently funded at over 
100 percent. 

Our city is growing, our tax base is growing, our financial reserves are healthy, our 
capital spending is disciplined, and our retirement funds are among the best in the nation. 
We are adding over 1,000 new residents a month and businesses are flocking to the District. 
Few local governments, and even fewer states, can boast of such achievements, especially in 
the last decade. 

The District’s success and strong record of responsible financial management, even 
in the face of administrative hurdles that no other jurisdiction must endure, demonstrates 
that the flexibility inherent in local budget autonomy is warranted. 


PRACTICAL CONSEQUENCES OF LOCAL BUDGET AUTONOMY 

As outlined above, the Local Budget Autonomy Act allows the local government to 
operate more efficiently and with greater flexibility to meet the programmatic and service 
needs of those residents and entities. Among other things, local budget autonomy saves the 
District money, allows us to better forecast our budgets, and ensures local services are not 
interrupted by federal budget battles. This is accomplished not through a divestment of 


>6 D.C. Official Code § 47-33,’5.02(a) (2014). The congressionally adopted Home Rule Act allows for an 
18% cap. 
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congressional authority, but an untangling of the District’s local budget from the federal 
budget process. 

During testimony received in consideration of the Local Budget Autonomy Act, and 
explored in depth during the subsequent litigation, it was noted that Congress maintains a 
range of options in continuing to exercise review over the District’s budget. Further, 
Congress’ exclusive jurisdiction — ^which the District is so often reminded of — is unaffected 
by local budget autonomy. Indeed, while the District will enact its local budget for the first 
time this year, approving the District’s annual budget in the same manner as it considers 
all other legislation, the legislation will be sent to Congress for the standard 30-day review 
period. Also worth noting is that federal funds directly appropriated to the District remain 
with the federal appropriations process. 

Despite the time-consuming budget process the District engaged in prior to local 
budget autonomy, since the Control Board era Congress has not made changes to the local 
funds portion of the District’s appropriations (nor, it should be noted, has the White House). 
Instead of modifying the allocation of local funds in the District’s budget, Congress has 
limited their changes to legislative provisions and direct fedei-al appropriations — two things 
that remain available to Congress under local budget autonomy. 


CONCLUSION 

I appreciate the Committee providing me the opportunity to testify before you today 
regarding the District of Columbia Home Rule Act and the Local Budget Autonomy Act. As 
I stated at the outset, my testimony has focused on policy arguments surrounding the 
implementation of local budget autonomy for the District of Columbia. While the District’s 
local budget previously been tethered to the federal appropriations process, this has 
produced increased costs and other inefficiencies without a tangible benefit. 

Going forward, the District wiU maintain its proven record of financial management, 
and will continually strive to improve the fiscal strength of the District. With 
implementation of the Local Budget Autonomy Act we can now act more efficiently and 
with greater flexibility to meet the programmatic and service needs of residents and 
visitors to the District of Columbia. 


9 



103 


Mr. Meadows. Thank you, Chairman Mendelson. 

Mr. Nathan, you are recognized for 5 minutes. 

STATEMENT OF IRVIN B. NATHAN 

Mr. Nathan. Thank you, Mr. Chairman. Thank you for the invi- 
tation to appear here today to testify about the validity of the Dis- 
trict of Columbia Budget Autonomy Act, which was passed by the 
D.C. Council in 2012 and ratified by the District voters in 2013. 
During that period I served, as you mentioned, as the attorney gen- 
eral for the District. 

I want to make clear that my views today about budget auton- 
omy for the District are the same as when I was the D.C. attorney 
general. I believe that budget autonomy for the locally raised reve- 
nues of the District is sound and appropriate public policy. And for 
the reasons that have been described by the ranking member, by 
Congresswoman Norton, and by Chairman Mendelson, I think they 
should be enacted by the Congress. And if it were enacted by the 
Congress, it would be signed by the President. 

However, unilateral legislation by the D.C. City Council enacting 
such a budget autonomy contravenes several explicit provisions of 
the Home Rule Act of 1973, contravenes the legislative bargain 
that led to the passage of home rule. It violates, as said by GAO, 
the longstanding Federal Antideficiency Act. And in my view, the 
Council’s Budget Autonomy Act is null and void, and implementa- 
tion of it may put D.C. office holders and their actions in legal jeop- 
ardy. This is the same opinion I expressed when I was the attorney 
general. 

I want to make clear that my views are shared by the career law- 
yers at the attorney general’s office. They are shared by the current 
elected attorney general, who courageously took this position in liti- 
gation during his election campaign, and in litigation in the Fed- 
eral and local courts. And it’s the view of the only Federal Court 
to look at this issue. 

The legislative history is clear and so is the language of the stat- 
ute. The legislative history is that the Home Rule Act was not 
going to pass until the Diggs compromise was reached, and you 
mentioned the “Dear Colleague” letter. That compromise gave lim- 
ited home rule to the District and left budget authority with the 
Congress. 

I note that neither Mr. Mendelson in his testimony nor the out- 
side council for the city mentioned in their prepared testimony the 
language of the law, the Diggs compromise, or Federal Judge 
Emmet Sullivan’s decision. I believe that Judge Sullivan’s decision 
is a very sound one and is likely to be followed by courts that deal 
with this issue in the future. 

What’s important to recognize is that there is no court decision 
that has yet been decided that is going to be binding on any other 
court that is likely to consider this matter in the future. There 
could have been if Mayor Bowser’s outside lawyers had allowed the 
matter to be decided by the Federal Court of Appeals. But they 
asked the Federal Court of Appeals to dismiss the case as moot and 
asked it to be remanded to the Superior Court. 

When they asked it to be remanded, they said they were going 
to seek dismissal of the action in the Superior Court and claimed 



104 


that the action was not ripe as to the CFO, who was another party 
to that case. But when they got back to the Superior Court, they 
changed positions and said it was urgent to have this resolved, and 
they asked the Superior Court to decide it. And as you know, the 
Superior Court sided with the Council and said that this was valid. 

In my testimony, I discuss the deficiencies of the Superior Court 
decision, and I think what’s most important is that in a future liti- 
gation neither the Superior Court’s decision nor Judge Sullivan’s is 
going to be binding, but I believe that as a result of the Council’s 
legislation there will be future litigation. There is already a case 
pending in the Federal Court, as you mentioned. And after this 
takes effect, it is inevitable, it seems to me, that there is going to 
be future litigation. And in the future litigation, I think most 
judges are going to find Judge Sullivan’s decision invalidating this 
act, is going to find that persuasive and not find the Superior Court 
persuasive. 

What I think and what has troubled me all along is that this is 
going to lead to confusion and chaos in the District’s budgeting and 
finances, and I don’t believe that’s in anybody’s interest, certainly 
not the residents of the District of Columbia and not in the con- 
gressional interest. I think everyone has an interest in seeing that 
there is no confusion and chaos in the budget or financial affairs 
as a result of litigation over the Budget Autonomy Act. That kind 
of confusion would not be fair to the D.C. residents or the many 
people who work in the District every day or tourists whose come 
and rely on the services. 

Now, the best way to present such confusion or uncertainty is for 
Congress to enact budget autonomy, as the D.C. delegate has urged 
for years, in legislation, and as the President has recommended, 
and as the referendum shows that the D.C. residents desire. 

You know, I think it’s pretty clear that, as Mr. Mendelson has 
said, that the officials in the District of Columbia are responsible 
stewards of the D.C. budget and they would do a good job. They 
have done a good job and I think they would continue to do a good 
job of maintaining fiscal responsibility. And as noted, this would be 
consistent with congressional responsibility, which can always pass 
legislation if Congress is not satisfied with a particular policy or 
expenditure of the D.C. government. 

So I think that the right solution to avoid this future litigation, 
which is going to be confusing and unfortunate, is for Congress to 
recognize the validity of what has been said here by Mr. Mendelson 
and by Congresswoman Norton and to pass budget autonomy and 
clarify the situation which at the moment is — it could be very dele- 
terious to the District and, therefore, to the Nation. Thank you. 

[The prepared statement of Mr. Nathan follows:] 
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Mr. Chairman and Members of the Subcommittee: 


Thank you for the invitation to appear here this afternoon to testify about the validity of 
the District of Columbia Budget Autonomy Act , passed by the D.C. City Council and ratified 
by District voters in 2013. 

During the period from January 2011 through 2014, 1 served as the Attorney General of 
the District of Columbia, appointed by Mayor Vincent Gray and confirmed unanimously by the 
D.C. Council. Prior to that, I had served as the General Counsel of the U.S. House of 
Representatives, appointed by Speaker Nancy Pelosi. And prior to that I had been a senior 
partner at the Washington law firm of Arnold & Porter, where I started practicing law in 1 968. 

I should make clear at the outset that my views on budget autonomy for the District are 
the same today as they were when I was D.C. Attorney General: I believe that budget autonomy 
for the locally raised revenues of the District is sound and appropriate public policy and should 
be enacted by the Congress and signed by the President. However, unilateral legislation by the 
D.C. City Coimcil enacting such budget autonomy contravenes several explicit provisions of the 
Congressional Home Rule Act of 1973, the legislative bargain that led to the passage of the 
Home Rule Act and the long-standing federal Anti-Deficiency Act. In my view, the Council’s 
Budget Autonomy Act is null and void, and implementation of that legislation will put D.C. 
officeholders and their actions in legal jeopardy. This is also the view 1 expressed in a formal 
legal opinion issued while I was D.C. Attorney General. 

My view on the unlawfulness of the D.C. law is shared by U.S. Government 
Accountability Office; the House Appropriations Committee ; the General Coimsel of the House; 
my successor, the first elected Attorney General of the District; and federal District Court Judge 
Emmet Sullivan, whose excellent and well reasoned opinion, while vacated on grounds of 
alleged mootness, remains the most persuasive judicial analysis of the issue, which is likely to 
guide any future court considering the issue. Judge Sullivan’s opinion can be found at Council of 
the Dist. of Columbia v. Gray, 42 F. Supp. 3d 134 (D.D.C. 2014). 

While I was D.C. Attorney General, representatives of D.C. Appleseed approached 
Mayor Gray with the concept of the Budget Autonomy Act, which would allow the D.C. City 
Council to appropriate and spend locally raised revenues without going through the federal 
budget process as had been followed for the prior 100 years. Mayor Gray asked my office to 
evaluate the legal validity of this proposal under existing federal law. I, in turn, requested senior 
career lawyers at the Attorney General’s office, many of whom had spent decades at the office 
providing legal opinions on the validity of proposed Council legislation and defending Council 
legislation in court cases, to give me their opinion on the legality of the proposed Budget 
Autonomy Act. After extensive study of the language of the Home Rule Act of 1973, its 
legislative history, the language and intent of the federal Anti-Deficiency Act and the uniform 
practice of the budget process during the 40 years between 1973 and 2012, the career staff of the 
Office of Attorney General of the District of Columbia unanimously concluded that the Budget 
Autonomy Act was invalid because it contravened numerous provisions of the Home Rule Act 
and the Anti-Deficiency Act. 
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After receiving that conclusion, and making an independent analysis of the applicable 
provisions of the Home Rule Act and the Anti-Deficiency Act, I concurred that the proposed 
Budget Autonomy Act was invalid and would subject any D.C. office holders who spent or 
authorized the expenditure of funds that had not l^en appropriated by Congress to potential 
civil and criminal sanctions. Mayor Gray, a longtime advocate of statehood for the District, 
declined to support or sponsor the proposed legislation. 

After the Council passed the proposed amendment to the City Charter, under the 
procedures established in the Home Rule Act of 1973, the matter had to be presented to the 
voters for ratification. The Council proposed that the matter be placed on the ballot during a 
special election at which one City Council seat had to be filled. Placement on the ballot required 
the approval of the D.C. Board of Elections, a three-person board. As with all such proposed 
referenda, the Board requested the opinion of the Attorney General and other interested parties 
and held a hearing on the issue. 

I not only sent a letter setting forth our office’s view on the invalidity of the proposed 
charter amendment, but I also appeared and te^fied at the hearing the Board held on the subject. 
While making clear that I supported the policy goal of budget autonomy for the District, I urged 
the Board not to allow the Council legislation to be placed on the ballot because the provision 
was illegal and invalid under federal law and would be misleading to the voters of the District. I 
am appending to my statement to this committee a copy of my testimony to the Board. The views 
expressed in that testimony continue to be my views today. 

In my letter to the Elections Board and in my testimony before it, I cited three separate 
provisions of the Home Rule Act which precluded the Council from using the Charter 
amendment procedure to change the budget process in a way that virtually eliminates the 
President’s role and alters the role of Congress from an active appropriator to a passive reviewer 
of Council appropriations. These are the same provisions that led federal Judge Sullivan to 
invalidate the Act and enjoin its enforcement. 

The Home Rule Act in section 303(d) provides that the charter amending process “may 
not be used to enact any law or affect any law with respect to which the Council may not enact 
any act... under the limitations specified in sections 601, 602, and 603.” Those provisions all 
appear in Title VI of the Home Rule Act, under the heading “Reservation of Congressional 
Authority” and “Limitations on the Council.” Among them are three that I cited: 

“ Section 603 (a) states that ; “Nothing in this Act [which, of course, includes the 
amendment procedures] shall be construed as making any change in existing law, 
regulation or basis procedure and practice relating to the respective roles of the 
Congress , the President, the federal office of Management and Budget and the 
Comptroller General. ..in the preparation, review, submission , examination, 
authorization and appropriation of the total budget of the District of Columbia 
government.” 
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Section 602(a) (3) states; “The Council shall have no authority to ...enact any 
act... which concerns the functions ...of the United States” [when it had been a 
function of the President and the Congress to pass a budget for the District of 
Columbia for over 100 years). 

- Section 603 (e) states :”Nothing in this Act shall be construed as affecting the 
applicability to the District government of the provisions of the... Anti-Deficiency 
Act,” which provides that no funds may be spent or committed without an 
appropriation by the Congress. 

In addition Section 446 of the Home Rule Act, entitled “Enactment of Appropriations by 
Congress:” provides that “ no amount may be obligated or expended by any officer or employee 
of the District of Columbia government unless such amount has been approved by Act of 
Congress and then only according to such Act.” 

I was not successful in persuading the Board to keep the measure from the ballot. At the 
special election, less than 10% of the eligible voters cast a ballot on the referendum, but, of 
course, a sizeable percentage of those voters supported the referendum. 

In 2014, both Mayor Gray and the District’s Chief Financial Officer Jeffrey DeWitt 
advised the Council in writing that they would not implement the Budget Autonomy Act 
because they had each been advised by their respective counsel that the law was invalid, null and 
void. As a result, the Council filed suit against both of them in Superior Court in the District 
seeking a declaratory judgment that the Act was valid. The Office of the Attorney General, 
defending the Mayor and the CFO removed the case to the Federal District court in D.C., where 
it was assigned to Judge Sullivan. 

Following full briefing and a lengthy hearing, Judge Sullivan found many reasons to 
hold the Budget Autonomy Act unlawful and invalid based on plain statutory language, 
legislative history, the experience of almost 40 years of home rule and “common sense.” He 
relied on the same statutory provisions of the Home Rule Act that I had cited to the Board of 
Elections and in my formal opinion. He specifically found that “budgeting and appropriations 
[for the District] are unquestionably ‘functions’ of Congress. The court entered judgment for the 
Mayor and the CFO and enjoined all partiers from enforcing the Autonomy Act. When the 
Council sought a partial stay to allow it to continue to follow Budget Autonomy Act process, the 
court summarily rejected that motion as completely “devoid of legal merit.” 

The Council took an appeal to the federal U.S. Court of Appeals for the D.C. Circuit. 
There the matter was briefed and argued. A review of the transcript of that oral argument reveals 
that not a single judge asked a single question that reflected any doubt of the correctness of 
Judge Sullivan’s ruling on the merits of the issue, namely that the Act was invalid. No federal 
appellate judge expressed a contrary view concerning the invalidity of the DC law. 

At the urging of Mayor Bowser’s privately retained lawyers several months after the oral 
argument and well after she took office, the federal appellate court agreed that the matter was 
moot in light of new Mayor’s concurrence with the City Council, and, at their request, the matter 
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was remajided to the Superior Court . The Mayor’s private lawyers had told the federal appellate 
court that the matter was not “ripe” as to the CFO and that she would ask the suit to be 
dismissed on the grounds of “ripeness” when it was returned to the Superior Court. However, 
when the matter got to the Superior Court, the Mayor’s outside counsel changed positions and 
claimed that it was “urgent ” that the local court decide this matter anew on the merits. At the 
local Judge’s direction, the matter was then briefed in the Superior Court, but unlike Judge 
Sullivan, and the federal court of appeals, the Superior Court, Judge Brian Holeman, did not hold 
oral argument. In March, 2016, Judge Holeman issued a decision upholding the Budget 
Autonomy Act. No appeal w'as taken from that decision. 

Judge Holeman’s opinion is singularly unpersuasive. The opinion starts with a 
description of the “inequities of the District’s position resulting from its lack of statehood and the 
lament lliat the citizens of the District are denied fundamental rights, such as representation in 
Congress and ”a corresponding say in how the United States government spends tax dollars 
levied from citizens of the District.” I agree with these sentiments, as did Judge Sullivan in 
remarks from the bench, but, as federal Judge Sullivan found, they are wholly irrelevant to the 
legal question of whether the Budget Autonomy Act is consistent with the Home Rule Act or the 
Anti-Deficiency Act. It does reveal, however, the understandable motivation behind Judge 
Holeman’s decision. 

Judge Holeman claimed at the outset that he found the District Court Sullivan’s analysis 
“persuasive” and noted that the claim by the CFO’s brief that Judge Sullivan’s analysis was not 
questioned by the Circuit court panel “is not without merit”. Yet Judge Holeman’s opinion 
lai'gely ignores Judge Sullivan’s opinion and utterly fails to address or refute the federal court’s 
analysis. Judge Holeman analyzed the situation as a matter of “federal pre-emption,” a concept 
not contained in any of the briefs, when in fact it is simply a question of whether the federally 
enacted Home Rule Act prohibits the District from amending the budget procedure, described in 
the law, and followed for decades before and after the Home Rule Act. 

As to the three provisions of the Home Rule Act that Judge Sullivan found prohibited the 
Budget Autonomy Act, Judge Holeman reached the opposite conclusion on each. As to the 
provision which precludes the City Council from enacting any law that affects the functions of 
the federal government, he found that when the President and the Congress appropriated funds 
for the District for the past 100 years, they were not “functions” of the United States” but were 
“local functions.” With regard to Section 603 (a), Judge Holeman found that the limitation on 
changing the budget processes was only applicable at the moment that Congress passed the law, 
and had no effect once the ink on the President’s signature was dry. At that point, he claims the 
District was free to use the amendment process and make any change it desired in the budgeting 
process. As to the Anti-Deficiency Act, Judge Holeman said that the law, which requires an 
appropriation or fund, does not specify that the appropriation or fund must be from Congress. 
Since the DC Council is providing the appropriation from locally raised funds which are in a 
Genera! Fund, he found that there is no violation of the Anti-Deficiency Act. His interpretation is 
contrary to that of the agency that is the federal government’s expert on this issue, the non- 
partisan Government Accountability Office, and contravenes over a century of federal 
jurisprudence which interprets the Anti-Deficiency Act to require a congressional appropriation 
or fund. 
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The Holeman opinion makes no mention of the Diggs compromise which was at the heart 
of the Home Rule Act. As Judge Sullivan’s opinion explains in depth, the Home Rule Act 
championed by Congressman Diggs was not going to move forward over the opposition of the 
powerful subcommittee chairman William Natcher, whose subcommittee controlled the 
District’s budget and appropriations. Chairman Natcher believed that the U.S. Constitution 
required the Congress to appropriate the entirety of the District’s budget, and he and the many 
Congressmen whose votes he influenced would not agree to any home rule unless the District’s 
budget and appropriations were left to Congress. As a result, Chairman Diggs, after meeting with 
Chairman Natcher, abandoned the original bill (which had included budget autonomy for the 
District) and offered a comprehensive substitute, commonly known as th Diggs Compromise. 
Mr. Diggs explained the compromise in a Oct, 1973 Dear Colleague letter . In it he laid out the 
differences from the original bill, the first of which was to preserve the jurisdiction of Mr. 
Natcher ’s subcommittee and leave the budgetary process intact, “return to the existing Line Item 
Congressional Appropriation role.” It was that compromise that led to the addition of 603 (a) to 
the section on the limitations on the Council, which said it could not make any changes to the 
budgeting structure. 

Instead of referring to this critical 1973 legislative history, Judge Holeman relied on a 
friend of the court brief filed on behalf of octogenarian former members of Congress (and some 
staffers, including one who was not even working for the Congress that enacted Home Rule) who 
attested to what they now believe they meant back in 1973 when they voted for Home Rule. 
They seem to have forgotten that they supported legislation that was sponsored by the District’s 
non- voting delegate year after year following Home Rule providing that Congress amend the law 
to permit the District to have budget autonomy. It is difficult to understand why they would have 
repeatedly requested Congress to grant budget autonomy if, as these former Members now 
claim, the District could secure budget autonomy unilaterally and without the action of 
Congress. The bottom line is that there is not a single word in the contemporaneous legislative 
history that suggests that any member of Congress believed then that D.C. would at some future 
time, without any Congressional action, be allowed to unilaterally alter the budgetary process for 
the “entire” D.C. budget as laid out in the Home Rule Act. 

Neither the federal trial level decision by Judge Sullivan nor the local decision by Judge 
Holeman has any binding effect on another court if and when the matter of the validity of the 
Budget Autonomy Act is back in court. If , contrary to the request of the Mayor’s lawyers, the 
federal court of appeals had decided the matter on the merits, its resolution would have been 
dispositive on the federal district court here and the local court. As it stands, there is no definitive 
court decision. There is already another suit pending in federal court challenging the City 
Council statute, and it is safe to predict that there will be future suits once the city implements 
the law and begins to spend locally raised, monies that are not appropriated by Congress. I 
believe future courts in those reasonably anticipated cases are likely to find Judge Sullivan’s 
federal court decision considerably more persuasive than Judge Holeman’s analysis. 

My concern always was and still is that such lawsuits challenging the validity of the 
locally passed Budget Autonomy Act would succeed and result in chaos and uncertainty for the 
District’s budgetary and financial affairs. This would obviously not be fair or just for the 
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residents of the District, the hundreds of thousands of folks from surrounding jurisdictions that 
work in the District every workday , or the millions of tourists that visit each year. 

The Budget Autonomy Act was bom of the frustration built up over 40 years that more 
and more of the District’s revenues come from locally raised funds, such as taxes, license fees 
and penalties, and less and less from a federal payment; that for more than a decade the District 
has been responsible in handling its funds; and from reliance on Congress, which over that same 
period has had difficulty in enacting a budget and has caused government shutdowns, which 
have had negative effects on the District. 

I believe that while not valid as a matter of law, the Budget Autonomy Act is a cry for 
help by the city and its leaders. I believe that the best thing that can come from this hearing is 
support in Congress for the passage of federal legislation providing to the District budget 
autonomy for its locally raised funds. Such legislation would leave untouched Congress’s legal 
right under Article 1 of the Constitution to alter or reject any budget choice of the Council. This 
sensible proposal has been in the President’s legislative package to Congress for the last several 
years. There is no doubt he would sign such a law. It is not only the right and just result but it 
would also spare the District the future budgetary' confusion and chaos that will result from the 
litigation likely to be spawned by the current locally enacted law. The citizens of the District do 
not deserve that unfortunate outcome, and Congress is in a position to resolve that matter in a fair 
and equitable maimer. 


Thank you. 


Attachment 
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STATEMENT OF IRVIN B. NATHAN, ATTORNEY GENERAL OF THE 
DISTRICT OF COLUMBIA, ON THE LOCAL BUDGET AUTONOMY 
EMERGENCY AMENDMENT ACT OF 2012 

BEFORE THE DISTRICT OF COLUMBIA BOARD OF ELECTIONS 

JANUARY 7, 2013 

Good morning, Madam Chair, Board Members, and staff. I am Irv 
Nathan, Attorney General for the District of Columbia. I'm joined today 
by my Senior Counsel Ariel Levinson-Waldman. Thank you for the 
opportunity to testify about the Local Budget Autonomy Emergency Act 
Amendment of 2012 and the D.C. Charter amendment process. 

Like each of you, I am a member of the D.C. Bar and an official of the 
District of Columbia government, in both capacities we have taken 
oaths to uphold and faithfully execute the laws of the United States and 
the District of Columbia. In light of these oaths, I am here today to do 
something that is very difficult and sad, and will be urging you to do 
something that may be even more difficult and courageous. What I, in 
my capacity as an independent Attorney Genera! and not as a 
spokesman for the Gray Administration, am asking you, as independent 
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referees of our electoral system, to do is to adhere to the D.C. Charter, 
passed by the Congress, signed by the President, endorsed by the 
citizens of the District and codified in the D.C. Code, and decline to 
place on a ballot for the electorate a politically popular proposed 
amendment to our charter, unanimously passed by the Council, signed 
by the Mayor, and praised by high-profile and well-meaning advocacy 
groups. What makes this so difficult and sad for me is that I fully 
support the concept of budget autonomy for the District for the 
revenues that we raise from our citizens. It is only just and right that 
we in the District be able to spend the funds we raise locally without 
advance permission from the Congress, which may not always have the 
best interests of the District in mind. That's why I fully support the 
diligent efforts of Mayor Gray, Congresswoman Norton and others to 
convince Congress to pass legislation providing budget autonomy for 
our locally raised revenues. For that is the only lawful way to achieve 
this worthy and just goal. 
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Any fair reading of the Charter demonstrates the proposed amendment 
violates the Charter's amendment procedures and that it would violate 
our governing law to place it on the election ballot. Specifically, section 
303(d) of the Home Rule Act, Codified in D.C. Code section 206.03(d), 
states unequivocally "The [Charter] amending procedure ... may not be 
used to enact any law or affect any law with respect to which the 
Council may not enact ... under the limitations specified in §§ 1-206.01 
to 1-206.03." Those sections reserve and retain for the federal 
government full authority over the D.C. budget and specifically 
provide that nothing in the Charter gives the District any right to make 
any change in the existing laws, regulations, procedures or practice 
relating to the roles of Congress, the President, the federal Office of 
Management and Budget, and the U.S. Comptroller General in the 
preparation, review, authorization and appropriation of the total 
budget of the District of Columbia government. Moreover, these 
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provisions say that the D.C. Council may not pass any law that concerns 
or affects the functions of the United States government, and these 
provisions further make clear that no expenditure by any D.C. 
government employee is lawful without an appropriation from 
Congress. The statutory provision (§ 206.03(d)) which forbids using the 
Charter amendment process to make any changes to the federal 
budget process is in the same section, indeed immediately follows the 
provision (§ 206.03 (c)), that empowers this Board to have a role in the 
Charter amending process. The prohibition is stated in clear, mandatory 
terms and must be followed by every entity, including most especially 
the Board, which is involved in the charter amendment process. As an 
independent agency where each of its members is chosen for 
"demonstrated integrity, independence, and public credibility...with 
knowledge [and] training... in government ethics or in elections law and 
procedure..." the Board has, in our judgment, a statutory obligation to 
make an independent examination of whether its actions would violate 
subsection (d). 
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The D.C. Court of Appeals spoke definitively on this topic more than 
two decades ago, when it stated: "Under the Self-Government [Home 
Rule] Act, Congress retains the power to appropriate aH District 
government revenues...; the Council cannot authorize the spending of 
local revenues: only Congress can." Hessevv. District of Columbia 
Board of Elections and Ethics. 601 A.2d 3 (D.C. 1991) (en banc), 
(emphasis added). The Court added in a footnote: "The legislative 
history of the Self-Government Act makes clear that the ... Act left in 
place the pre-existing Congressional appropriations process for the 
District government." (Citations omitted.) 

In my letter to you on Friday, I detailed the three separate limitations 
specified within D.C. Code §§ 206.01- 206.03 that would be violated by 
the proposed amendment and therefore barred under subsection (d) 
from the Charter amendment process. Any one of these three 
statutory limitations would, by operation of subsection (d), make it 
unlawful to use the Charter amendment process for the proposed 
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amendment and thus unlawful for the Board to place it on the ballot as 
part of that process. When the three are considered in their totality, 
the impropriety of this procedure is manifest. I'll discuss the three 
limitations here briefly, and would be pleased to address any of your 
questions on them as well. I will then discuss in more detail what I 
believe the Board's obligations are under the law, which is certainly not 
limited to the ministerial role of a clerk, as the D.C. Council's 
submissions would suggest. 

First, Code §206. 02(a)(3) provides that the Council has no authority to 
"enact any act, or enact any act to amend or repeal any Act of 
Congress, which concerns the functions or property of the United 
States or which is not restricted in its application exclusively in or to the 
District." Removing the expenditure of local funds from the federal 
appropriations process would affect the functions of the United States 
by preventing Congress, with Presidential approval, from appropriating 
local District funds. It would also alter the functions of the federal 0MB 
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and the U.S. Comptroller General in our budget process. It would also 
have an application beyond District matters by limiting the participation 
of the federal government in the District's budget process. In addition, 
changing the District's fiscal year would affect the functions of the 
United States and extend beyond the District's local affairs by making it 
difficult, if not impossible, for Congress and federal officials to review 
the District's finances during its regular budget cycle. 

Second, the amendment would violate Code §206.03(a) because the 
amendment would change the long-standing roles and procedures of 
the stated federal entities with respect to the District's "total budget." 
Upon enactment, rather than being subject to the federal 
appropriations process, the District would establish its own budget for 
local funds, to be appropriated according to a different fiscal year, 
subject only to passive Congressional review, rather than the currently 
mandated active review by Congress and the President. The 


7 



119 


amendment's major change in the District's budget process would 
directly contradict the prohibition in this section, which states: 

(a) Nothing in this act [The Home Rule Act] shall be 
construed as making any change in existing law, regulation, 
or basic procedure relating to the respective roles of the 
Congress, the President the federal Office of Management 
and Budget, and the Comptroller of the United States in the 
preparation, review, submission, examination, authorization 
and appropriation of the total budget of the District of 
Columbia government. 

While ignoring the two other limitations, the D.C. Council's submission 
suggests that there are two possible readings of this provision. The first 
it admits is "a bright-line prohibition of the ability of the [D.C.] Council 
to affect the budget process as set forth" in the Charter. As an 
alternative it posits the provision could be read simply to mean that 
Congress maintains ultimate authority with respect to D.C.'s budget 
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and that the Council can change by Charter amendment all the parts 
that deal with the local part of the budget. The submission concludes 
that the Council prefers the second reading, without any statutory or 
legislative history justification. Indeed, the submission, in a part of the 
memo it has provided, said that Congress's legislative intent "is not 
dispositive of the issue," presumably admitting that the Council 
recognizes that Congressional intent favors the first interpretation. We 
submit there is only one fair reading of that provision, which accords 
with both the express language of Charter and Congressional intent: 
the bright-line prohibition against the Council altering the budget 
process as it existed when Home Rule was passed. 

Third, the amendment would violate Code § 206.03(e) (a provision not 
discussed by the Council's submission) because the federal law 
provisions incorporated by reference there prohibit government 
employees from obligating or expending funds in excess or in advance 
of an appropriation by Congress. 
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The proposed Charter amendment would also violate the Anti- 
Deficiency Act and other provisions of Title 31 of the U.S. Code, which 
provide for criminal and civil penalties for any government employee, 
including explicitly any D.C. government employee, who expends 
government funds without an express Congressional appropriation. 
Under the Supremacy Clause of the U.S. Constitution, the Anti- 
Deficiency Act would prevail and any D.C. employee who spent local 
funds on the basis of the proposed amendment, assuming it became 
operative, would be in jeopardy of federal enforcement action and job 
loss. 

Based on these provisions of the Charter and federal law, and after an 
extended period of research and analysis, my office, including apolitical 
career lawyers who have been with the office for decades, has 
reluctantly concluded that each of these provisions separately, 
independently and collectively precludes use of the charter 
amendment procedures for the proposed amendment, including its 
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placement on a ballot for the electorate. As two prominent District 
lawyers, Wayne Witkowski, for over 30 years a revered member of the 
Corporation Counsel's office (later the OAG), and Leonard Becker, 
former General Counsel to Mayor Williams and a former D.C. Bar 
Counsel, wrote in an op-ed piece, finding the proposed amendment 
unlawful, "It is no wonder that for almost four decades, the District's 
elected leadership, officials and lawyers have not viewed Section 303 as 
a vehicle for changing the District's budget procedures." (I am 
appending a copy of the Washington Post op-ed piece to my 
testimony.) 

In a supplemental submission over the weekend, the Council has 
claimed that the Board has simply ministerial duties relating to Charter 
amendments that the Council has proposed, that the Board has no 
"jurisdiction" to consider the legality of its proposed amendment, that 
the Board should just defer to the Council's actions, and that the 
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Board's regulations and precedent preclude its making an independent 
legal analysis and judgment. The Council is wrong on all counts. 

The Congress chose the Board to be involved in the amendment 
process precisely because of its independence, neutrality and 
knowledge and expertise in election law and procedure. The Mayor 
chose, and the Council ratified, lawyers for this Board who would 
understand and be bound by the law and, in accordance with the 
statute, in the performance of their duties, "would not be subject to 
the direction of any nonjudicial officer of the District..." D.C. Code 
§ 1001.06. 

Hypothetically, if the Council's views were accepted, the Board would 
have to put on the ballot, without any independent legal analysis. 
Charter amendment legislation passed by the Council no matter how 
plainly unlawful it was, such as: 1) abolishing the office of the Mayor 
(in violation of §§1-203.03 (a) and 1-204.21); or 2) precluding the U.S. 
Attorney from prosecuting any Council Member or Mayor for any 
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federal criminal offense (in violation of D.C. Code §1-206.02 (a) (8)); or 
3) resegregating our public schools (in violation of the law of the land as 
expressed in Brown v. Board of Education, 347 U.S. 483 (1954), and 
Bolling v. Sharpe, 347 U.S. 497 (1954)). Of course, the Board would do 
no such thing, and in each case, it would exercise an independent legal 
judgment and conclude that the patently illegal measure could not be 
placed on the ballot, notwithstanding the Council's (hypothetical) votes 
and urgings. 

The controlling principle is set forth in the binding case which must 
govern the Board, Movers v. Ridley, 465 F.2d 630 (D.C. Cir. 1972). In 
that case, the D.C. Circuit ruled en banc that the D.C. Recorder of 
Deeds, who generally has a ministerial role in accepting deeds for filing, 
may not violate with impunity governing federal law and the U.S. 
Constitution and thus could not lawfully record and file deeds 
containing racially restrictive covenants which had been declared void 
and unenforceable in Shelley v. Kraemer, 334 U.S. 1 (1948). The D.C. 
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Circuit held that even though the Recorder's duties are ministerial, he 
had to make an independent legal judgment to insure that his actions 
were lawful under applicable law. 

That is what this Board must do in this situation. It must insure that |ts 
actions in the Charter amendment process are lawful and in accordance 
with applicable law, including D.C. Code §1-203.03 (d). It is not a 
question of having "Jurisdiction." It is not a question of giving 
deference to the Council, which may act for political reasons not strictly 
in accordance with the law. It is not a question of having to have 
regulations to deal with the rare time that the Council may propose an 
amendment barred by the Charter. The Board has no regulations that 
speak one way or the other to the question. In any event, what 
controls here is the statute, which gives the Board a role in the Charter 
amendment process. The question is solely one of the Board making 
sure that its actions are lawful and not misleading the electorate that 
its votes will be valid and not struck down as in violation of the Charter 
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or other federal law. As history is our guide, this type of issue will not 
arise frequently and even more rarely with such clarity. 

The Board's independent legal analysis of its action is not inconsistent 
with its decision in In Re School Governance Charter Amendment Act of 
2000 (DCBOEE, May 11, 2000). In that case, the question was whether 
the Council had violated its own procedures in passing the proposed 
charter amendment regarding two readings of the proposed legislation 
in "substantially the same form." The Board concluded it did not sit in 
judgment or review of the Council's internal procedures and declined 
"to look behind the Council's actions." In this case, the Board has to 
decide if it can participate in the Charter amendment process by placing 
on the ballot a proposed amendment that is barred by the same 
Charter provision that gives the Board a role in the process. We are not 
asking the Board to "look behind the Council's actions." We are asking 
the Board to consider carefully before it takes its own action, and to be 
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sure that it is acting lawfully, just as the Recorder of Deeds has to do 
when presented with a deed that may violate federal law. 

The Council's counsel also argues that if the Board refuses to place the 
proposed Charter amendment on the ballot, the Board will effectively 
deny the District's electorate the opportunity to let their views on this 
topic to be known. This, too, is wrong. The Council is fully able to pass 
a bill calling for a non-binding vote by the electorate in which District 
voters can express their views on local budget autonomy. By following 
the law here, the Board will prevent the voters from being misled about 
the likely consequence of their vote. 

The Board's independent legal analysis can and does end the necessary 
inquiry for the Board. However, I note that, politically unpopular as this 
result may seem, the Board should take some comfort, as I do, in the 
fact that keeping this proposed amendment off the ballot may well be 
in the long-term interests of the District. As you may know, before 
becoming the Attorney General for the District, I served from 2007 to 
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January 2011 as the General Counsel of the U.S. House of 
Representative. And many years prior to that i served as a special 
outside counsel for a standing committee of the U.S. Senate. This 
service does not color my view of the law, which is derived from the 
objective analysis of all of the career lawyers in my office who have 
examined the issue; but this service does give me some sense of how 
Congress views its prerogatives and powers and how it will likely react 
if the proposed amendment goes forward and is passed by our voters, 
purporting to unilaterally change Congress's and the federal 
government's role with respect to the District budget. 

To put it mildly, it is not likely to be pretty. As we have seen all too 
vividly. Congress is already able and has been willing to intrude on the 
District's affairs by enacting social policy that runs contrary to the views 
of the majority of District citizens regarding such issues as firearms, 
women's health, and the District government's ability to protect HIV 
patients. Any doubt about the likely reaction on the Hill was dispelled 
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by the public comments of Chairman Issa of the House Government 
Oversight Committee, which has jurisdiction over the District of 
Columbia. As quoted by Rollcall on December 7, 2012, he said, the 
proposed amendment "does undermine my ability to get for them 
[District residents] what I believe they want ... It has been my 
proposal all along that nonbinding referendums, a statement of the 
people, a redress to their government, is positive ... as opposed to 
essentially a partial secession from the union by saying, 'We believe we 
have this inalienable right' even though nowhere in the [Constitution] 
does this exist." In short, he has compared the passage of this 
proposed amendment as a "partial secession" from the United States. 

In apparent sympathy with D.C. voters, he noted "If D.C. residents are 
being asked to vote on a legal, constitutional question, it isn't a fair 
question to place to the people." Mr. Issa's words may be the tip of the 
iceberg of problems the District would have in Congress. Congress 
could react not only by invalidating the amendment, but also by taking 
punitive measures. 
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Even without a punitive response, if the amendment became law, it will 
likely be subjected to litigation and delay in the courts, never a good 
thing for the budget process, which requires stability and predictability. 
Finally, if the amendment became law, I and every other employee of 
the District government would have to be concerned about our 
personal civil and criminal legal exposure under the federal Anti- 
Deficiency Act if we were to expend funds pursuant to the local budget 
passed by the Council but not appropriated by the Congress. 

In the end, of course, these are policy decisions to be made by the 
Council and the Mayor. But the one question which the Board and only 
the Board can decide is whether |t will be acting lawfully in placing this 
proposed amendment on the ballot and leading D.C. voters to believe 
that when they vote on this proposed amendment they are engaged in 
a matter which is properly before them. On that issue, I am urging you 
to make an informed independent judgment, and the analysis I have 
provided from our office is designed to assist you in that endeavor. 
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Thank you for your consideration. I am pleased to answer any 
questions you may have. 
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Mr. Meadows. Thank you, Mr. Nathan. 

Mr. Netter, you are recognized for 5 minutes. 

STATEMENT OF BRIAN NETTER 

Mr. Netter. Thank you, Chairman Meadows, Ranking Member 
Connolly, and members of the subcommittee. My name is Brian 
Netter and I’m a partner in the Washington, D.C., office of the law 
firm Mayer Brown. 

Along with my co-counsel, Karen Dunn of Boies, Schiller & 
Flexner, I was retained on a pro bono basis by the Council of the 
District of Columbia to independently assess whether the Local 
Budget Autonomy Act of 2012 complies with Federal law, including 
the Home Rule Act of 1973. I was not then and am not now an ad- 
vocate for any policy outcome. Questions about why budget auton- 
omy is desirable for the District and for Congress are better di- 
rected to Chairman Mendelson. My team’s objective was to deter- 
mine whether the Budget Autonomy Act comports with Federal re- 
quirements. 

When we began investigating the legal issues presented by the 
Budget Autonomy Act, various political actors had taken positions 
already as to the validity of the act. But so far as we were aware, 
none had undertaken the no-stones-unturned sort of investigation 
warranted by the circumstances here. We therefore undertook an 
exhaustive investigation that began with the review of the 4,000- 
page set of committee proceedings from 1973, and ultimately re- 
sulted in us contacting each of the living Members of Congress who 
served on the relevant committees in 1973, as well as consulting 
the personal archives of key Members and Senators who have died. 

The Home Rule Act represented a bipartisan success of the civil 
rights era. Overcoming longstanding resistance that had been 
blamed on racist attitudes toward the District, Congress came to- 
gether to create for the District of Columbia a government by the 
people, of the people, and for the people. 

The centerpiece of the Home Rule Act was the District’s charter, 
which Congress envisioned as akin to a State constitution. In 1973, 
Congress created the process through which the District could pro- 
pose amendments to the charter. Those amendments would become 
law only if both Chambers of Congress affirmatively approved the 
amendment by enacting a concurrent resolution. Because Congress 
retained for itself the ultimate authority to approve those amend- 
ments, the limitations on the District’s charter amendment author- 
ity were few and narrow. 

In 1983, the Supreme Court’s decision in INS v. Chadha invali- 
dated legislative procedures, such as the procedure for amending 
the District’s charter. Accordingly, Congress needed to change the 
process. Congress decided to make amendments proposed by the 
District presumptively valid unless Congress enacted and the 
President signed a joint resolution of disapproval. In so doing, how- 
ever, Congress did not alter the narrow set of limitations on the 
District’s charter amendment authority that had been enacted in 
1973 when Congress’ affirmative ascent was required. 

We investigated each of the supposed limitations on the District’s 
authority that opponents of the Budget Autonomy Act used to ques- 
tion its legitimacy. In particular, we reviewed the reports that were 
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supplied by GAO and by Mr. Nathan. But we found the concerns 
in those reports to be legally unfounded. 

In our system of laws, where there is a dispute about the inter- 
pretation or validity of a statute, it is the province and duty of the 
judicial department to say what the law is. And so we filed a law- 
suit so that the issue could be resolved as our Constitution con- 
templates. 

This was a high-profile case that received attention from 
thoughtful commentators. The Superior Court had before it briefs 
from the three parties, the Council, the mayor, and the chief finan- 
cial officer, as well as friend of the court submissions from 11 dif- 
ferent groups offering their views. Those groups included scholars 
on Federal budget law, legislative interpretation and local govern- 
ment law, and legislators and staffers who participated in the 
drafting of the Home Rule Act in 1973. 

There obviously isn’t sufficient time for us to discuss all of the 
many contours of those briefs. However, they provide a very de- 
tailed and sophisticated understanding of what Congress was 
doing, the context in which it was doing what it did, and how sub- 
sequent events, including the Supreme Court’s decision in Chadha, 
affect the analysis of the Home Rule Act today. 

On March 18, 2016, the Superior Court for the District of Colum- 
bia issued an opinion upholding the Budget Autonomy Act and of- 
fering a detailed explanation for why the opponents of the legisla- 
tion were incorrect. The Superior Court permanently enjoined all 
district officers and officials to enforce all provisions of the Budget 
Autonomy Act, and the time to appeal has now expired. 

What this means is that budget autonomy is, indisputably, the 
law of the District of Columbia. Congress retains its plenary au- 
thority over District affairs and will have the same review period 
over the District’s budget as it has over any other legislation that 
originates from the D.C. Council. But in circumstances in which 
Congress fails to act, the default rule is now that the D.C. govern- 
ment will not be paralyzed and will instead be permitted to oper- 
ate. 

I thank the subcommittee for the opportunity to discuss these 
important matters and would be pleased to answer any questions. 

[The prepared statement of Mr. Netter follows:] 
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Thank you, Chairman Meadows, Ranking Member Connolly, and 
Members of the Subcommittee. My name is Brian Netter, and I am a partner in 
the Washington, D.C,, office of the law firm Mayer Brown LLP. Along with my 
co-counsel, Karen Dunn, of Boies, Schiller & Flexner LLP, I was retained on a 
pro bono basis by the Council of the District of Columbia to independently 
assess whether the Local Budget Autonomy Act of 2012^ complies with federal 
law, including the Home Rule Act of 1973.2 

1 was not then and am not now an advocate for any policy outcome. 
Questions about why budget autonomy is desirable for the District and for 
Congress are better directed to Council Chairman Phil Mendelson, My team’s 
objective was to determine whether the Budget Autonomy Act is consistent 
with federal law. 

When we began investigating the legal issues presented by the Budget 
Autonomy Act, many political actors had already taken positions on the validity 
of the Act. But, so far as we were aware, none had undertaken the sort of no- 
stones-unturned investigation and analysis warranted by the circumstances. 
We therefore undertook an exhaustive investigation that began with the 4,000- 
page set of published committee prints compiling the legislative history from 
the 1973 proceedings. We ultimately contacted each of the living Members of 
Congress and Senators who served on the relevant committees and 
subcommittees in 1973 and consulted the personal archives of key Members 
and Senators who have died. 

The Home Rule Act represented a bipartisan success of the civil-rights 
era. Overcoming longstanding resistance that had been blamed on racist 
attitudes toward the Nation’s capital. Congress came together to create for the 


1 D.C. Law 19-321, 60 D.C. Reg. 1724. 

2 Pub. L. No, 93-198, 87 Stat. 774. 



135 


District of Columbia a government by the people, of the people, and for the 
people. 

The centerpiece of the Home Rule Act was the District Charter. The 
Ninety-Third Congress envisioned the District’s Charter as akin to a state 
constitution. It was important for District citizens to embrace the document as 
their own, so Congress designed the Charter to take effect only upon 
ratification by District voters. So that the District’s government could evolve, 
Congress created a procedure through which the District could propose 
amendments to its Charter. 

In crafting the Home Rule Act, Congress recognized its constitutional role 
vis-a-vis the District by maintaining supervisory authority. As the Members of 
this Subcommittee are aware, every piece of legislation that is passed by the 
Council and signed by the Mayor is transmitted to Congress for its review. 
Under the Home Rule Act as originally enacted, ordinary legislation would 
become law automatically after 30 legislative days unless both Houses of 
Congress passed a concurrent resolution disapproving the legislation. 

Congress designed a very different process for amendments to the 
Charter. In 1973, Congress authorized the District only to propose 
amendments to its Charter. Those amendments would become law only if both 
Chambers of Congress affirmatively approved the proposal through a 
concurring resolution. Because Congress retained for itself the ultimate 
decisionmaking authority, the limitations on the District’s authority to propose 
amendments were few and narrow. 

In 1983, the Supreme Court invalidated legislative vetoes in INS v. 
Chadha.^ That decision required Congress to modify the procedure for 
ordinary District legislation and for amendments to the District Charter. 
Congress decided to make amendments proposed by the District presumptively 
valid, unless Congress enacted and the President signed a joint resolution of 
disapproval. In so doing, Congress left in place the narrow limitations on the 
District’s Charter amendment authority. 

We investigated each of the supposed limitations on the District’s 
authority that opponents of the Budget Autonomy Act used to question its 
legitimacy. In particular, we reviewed reports prepared by the U.S. 

Government Accountability Office and by the Office of the Attorney General for 
the District of Columbia. But we found the concerns in those reports to be 


3 462 U.S. 919. 
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legally unfounded. We were, therefore, confronted with a disagreement about 
the validity of the District’s budget process. 

In our system of laws, when there is a dispute about the interpretation or 
validity of a statute, it is “the province and duty of the judicial department to 
say what the law is.’”* And so we filed a lawsuit in the appropriate forum — the 
Superior Court for the District of Columbia — so that the issue could be resolved 
as our Constitution contemplates. The case was removed to federal court and 
subsequently remanded back to Superior Court for resolution on the merits. 

This was a high-profile case that received attention from thoughtful 
commentators. The Superior Court had before it briefs from the three parties — 
the Council, the Mayor, and the Chief Financial Officer — as well as friend-of- 
the-court submissions from eleven different groups offering their views. Those 
groups included scholars on federal budget law, legislative interpretation, and 
local government law, and legislators and staffers who participated in the 
drafting of the Home Rule Act. 

On March 18, 2016, the Superior Court for the District of Columbia 
issued an opinion upholding the Budget Autonomy Act and offering a detailed 
explanation of why the opponents of the legislation were incorrect. The 
Superior Court permanently enjoined “all members of the Council of the 
District of Columbia, Mayor Muriel E. Bowser, Chief Financial Officer Jeffrey S. 
DeWitt, their successors in office, and all officers, agents, servants, employees, 
and all persons in active concert or participation with the Government of the 
District of Columbia” to enforce all provisions of the Budget Autonomy Act. 

The time to appeal has now expired. 

What this means is that budget autonomy is, indisputably, the law of the 
District of Columbia. Congress retains its plenary authority over District 
affairs and will have the same review period over the District’s budget as it has 
over all other legislation originating from the D.C. Council. But in 
circumstances in which Congress fails to act, the default rule is now that the 
D.C. government will not be paralyzed and will instead be permitted to operate. 

I thank the Subcommittee for the opportunity to discuss these important 
matters and would be pleased to answer any questions. 


■* Marburyv. Madison, 5 U.S. (1 Cranch) 137 (1803). 
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Mr. Meadows. Thank you, Mr. Netter. 

The chair recognizes the vice chair of the Subcommittee on Gov- 
ernment Operations, the gentleman from Michigan, Mr. Walberg. 

Mr. Walberg. Thank you, Mr. Chairman, and thanks to the 
panel for being here. 

Mr. DePuy, you were counsel to the committee responsible for 
the Home Rule Act at the time of its drafting. Can you describe for 
us the extent to which the act was debated at the committee level? 

Mr. DePuy. Yes. Congressman, the debate on the so-called Diggs 
compromise occurred after the bill had been reported to the floor, 
and it became clear to the majority of the committee that there 
were insufficient votes to pass the bill as then constituted. A major- 
ity of the committee members then chose to support a substitute 
amendment to the committee’s own bill, a somewhat unusual pro- 
cedure, and it was debated extensively on the floor. It was the sub- 
ject of the “Dear Colleague” letter that the chairman mentioned. 

Mr. Walberg. It was debated in the committee as well? 

Mr. DePuy. It was not debated 

Mr. Walberg. So it was sent to the floor. 

Mr. DePuy. It was sent to the floor, that’s correct. And then, of 
course, it was the subject of much discussion in the Senate-House 
conference committee. 

Mr. Walberg. How was it altered out of committee on the floor? 
How was it altered? 

Mr. DePuy. The provision dealing with the basic appropriations 
process and the basic budgetary process was not amended. It was 
very clear and made clear by the Members of both parties that that 
topic was essentially not debatable and had to remain as it was 
and as it was passed by the House. 

Mr. Walberg. Was the 1973 act the only time either Chamber 
introduced home rule legislation while you were working in Con- 
gress? 

Mr. DePuy. The Senate had for years introduced home rule legis- 
lation. The House had not done so until Chairman Diggs became 
chairman of the House District of Columbia Committee, and so es- 
sentially that was the first time that the House in decades, if not 
longer, had considered home rule. 

Mr. Walberg. But it didn’t pass any of those efforts prior for any 
specific reason that you could determine? 

Mr. DePuy. The House D.C. Committee, prior to the time when 
Chairman Diggs and others became a majority of the committee, I 
think it’s fair to say was not particularly disposed towards granting 
the city much authority and retained as many powers as it could. 
So there was a disinclination by the prior committee to undertake 
any legislation that would generally grant more power to the city. 

Mr. Walberg. Why was the budget autonomy removed from the 
final home rule legislation if it was included in earlier versions? 

Mr. DePuy. It was decided as the bill got closer to being consid- 
ered on the House floor that there were just not sufficient votes to 
pass the bill as it had been prepared on this topic prior to House 
consideration. There was considerable opposition from the House 
Appropriations Committee and from key Members of Congress to 
the home rule bill as it came out of committee prior to the Diggs 
substitute and the so-called Diggs compromise. 
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Mr. Walberg. Was the removal of the budget autonomy from the 
Home Rule Act an intentional action by Congress? 

Mr. DePuy. Yes, very clearly so. 

Mr. Walberg. Very clearly intentional? 

Mr. DePuy. Yes. 

Mr. Walberg. What’s the importance of section 603 in the Home 
Rule Act as it relates to the budgeta^ process? 

Mr. DePuy. I think that section is very clear that the congres- 
sional appropriations process and powers were not to be delegated 
to the new local government. 

Mr. Walberg. Thank you. I yield back my time. 

Mr. Meadows. I thank the gentleman. 

The chair recognizes the ranking member. 

Mr. Connolly. Because of the exigencies of schedule, Mr. Chair- 
man, I would ask that my colleague, my friend from Missouri, Mr. 
Clay, be recognized at this time, reserving my right to revert back. 

Mr. Meadows. The chair recognizes the gentleman from Mis- 
souri, Mr. Clay, for 5 minutes. 

Mr. Clay. Thank you so such, Mr. Chairman. 

Thank my friend Mr. Connolly, as well as Ms. Norton, for your 
indulgence. 

Chairman Mendelson and Mr. Nathan, even with budget auton- 
omy, all the Federal financial mandates on the District of Columbia 
remain in place. These include an independent chief financial offi- 
cer, a borrowing cap, emergency and contingency reserve accounts. 
Moreover, the financial control board that Congress put in place in 
1995 to address the District’s financial crisis automatically comes 
back into existence if the District fails to meet any of seven finan- 
cial conditions, such as not meeting its payroll for any pay period. 

I would like both of you to answer this question. Under budget 
autonomy is there any reason to be concerned that the District will 
not balance its budget or otherwise lose its fiscal discipline? Mr. 
Mendelson first. Go right ahead. 

Mr. Mendelson. Thank you. Congressman Clay. You’re correct 
in your question that those protections remain in place and that we 
have requirements under the law with regard to certain processes 
and to ensure that we have a balanced budget and that we can 
make payroll and that we remain in good fiscal order. 

I would want to add this, though. Yes, there is a requirement in 
the law written by Congress about reserves, that we have to have 
two reserves. In fact, we have four reserves. There are two that we 
have added. And, in fact, the reserves that we have are substan- 
tially more than what Congress requires. And, in fact, our goal is 
to achieve reserves equivalent to 60 days of operating expenditures. 
That’s far in excess of the congressional requirement. And we are 
currently at, I believe, 49 days of reserves. 

In addition, you mentioned the borrowing cap, which is in the 
Home Rule Act. It is 18 percent of revenues, no more than that can 
be dedicated to interest payments. Well, we passed a local law that 
says 12 percent. So we are far better than what the Federal re- 
quirement is. 

But I would add that there are some other things that we have 
in place, and this is something that you see across the country with 
regard to local jurisdictions and States as well, and that is how 
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they are doing with their unfunded pension liability and the other 
post-employment benefits. And while that’s not written into the 
Home Rule Act, we see city after city struggling with a huge un- 
funded liability. 

Well, on our retirement funds, our unfunded liability is zero. We 
are at 105 percent funded. And with regard to the other post-em- 
ployment benefits, where city after city has zero, and that is to say 
they have 100 liability, we are 120 percent funded. 

There is no other jurisdiction in the country, when you put the 
two together, that’s as good as the District of Columbia. 

Mr. Clay. Thank you for that response. 

Mr. Nathan? 

Mr. Nathan. Well, I agree with the question. Those restrictions 
are all in place and are adhered to by the District of Columbia. My 
concern is, as I’ve expressed it before, that with the Local Budget 
Autonomy Act, which will allow officials of the District to spend 
money that is not appropriated by Congress, that people could find 
that there are some violations of both Federal law and the Home 
Rule Act and that, for example, you said that we have to meet — 
the District has to meet the payroll. If those people are paid by 
funds that have not been appropriated by Congress, there would be 
an issue as to whether or not the District is in compliance. If it is 
not in compliance, there is a chance that the control board could 
come back into effect, which is not a position to be desired at all. 

So, again, this is a reason why the passage of the Budget Control 
Act by the council was not well advised, but I urge the Congress 
to think about 

Mr. Clay. Fair enough, fair enough. And I agree with that. 

Mr. Chairman, I think the conversation needs to happen on this 
side now with the impetus of what Mr. Nathan said, that we are 
reasonable people. We are guests of the people of the District of Co- 
lumbia. They are gracious. They are welcoming. They host us as 
the seat of government. We need to be reasonable and realize that 
they have evolved too since 1973. We need to be reasonable about 
that. 

I don’t know if you are willing, but I wanted to kind of share 
some of the history with the gentleman from Michigan of how that 
compromise came about in 1973. The resistance wasn’t on your side 
of the aisle. It was on our side of the aisle because of the seniority 
system. And you had the mostly Southern Democrats that con- 
trolled that committee with the District of Columbia, and that’s 
how the compromise came. 

Mr. Meadows. Are you saying this was all the Democrats fault? 

Mr. Clay. I am. I am admitting it, but I think that the Repub- 
licans — 

Mr. Meadows. I believe the gentleman’s time has expired. 

Mr. Clay. I know my time has expired. 

Mr. Meadows. I thank the gentleman. 

The chair recognizes himself for a series of questions. 

Ms. Perez, let me ask you, does the Antideficiency Act apply to 
the District of Columbia? 

Ms. Perez. Yes, Mr. Chairman, it does. The Antideficiency Act 
by its own terms applies not only to officials and employees of the 
U.S. Government but specifically to officials and employees of the 
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District government. In addition, the Home Rule Act states that 
the Antideficiency Act continues to apply to the District and also 
includes a section that says that District funds continue to he ap- 
propriated by Congress so employees can only obligate in accord- 
ance with congressional appropriation. 

Mr. Meadows. So is it GAO’s opinion that the District of Colum- 
bia would be in violation of the Antideficiency Act in the event that 
the Budget Autonomy Act is implemented. 

Ms. Perez. We would only opine on an Antideficiency Act viola- 
tion if we had facts before us. That is the nature of how we do our 
opinions. But, certainly, we think it would be advisable for the Dis- 
trict to consider the implications of the Antideficiency Act. It does 
say that District employees may not obligate or expend funds, ex- 
cept in accordance with an appropriation enacted by Congress or 
also that they cannot obligate or expend funds before they receive 
such an appropriation. 

Mr. Meadows. So, Chairman Mendelson, with that information 
before you, do you believe that it is prudent to put potentially D.C. 
employees or those who would expend the funds at a disadvantage 
as it relates to the Antideficiency Act and potential punishment 
therewith? 

Mr. Mendelson. Well, I would have that concern. Chairman 
Meadows, except that we thought the way to resolve that would be 
to seek a declaratory judgement in court, and that was why the 
council initiated the litigation. And the litigation, as has been 
largely described, it was filed in superior court, and then it was re- 
moved to Federal court. And the circuit, as I recall, vacated the de- 
cision and remanded it to the superior court. 

Mr. Meadows. Well, it was actually the mayor that — they didn’t 
judge it necessarily on the merits of that particular case, as I un- 
derstand. I’ve read hundreds and hundreds of pages. I know more 
about Home Rule than I ever cared to know about in the history 
thereof So what we have is a superior court that has made a judg- 
ment on Federal law where there should be some question jurisdic- 
tionally with regards to that particular decision. And so, in light 
of GAO’s concern, do you not share that same concern for D.C. em- 
ployees? 

Mr. Mendelson. The short answer would be no. We have a court 
order, and the court order 

Mr. Meadows. I would suggest that maybe you rethink that be- 
cause I think it’s — Mr. Chairman, it is a great concern of mine, if 
they were my employees or under my direction to put them in a 
legal battle that is still ongoing, still being litigated, but potentially 
has the threat of not only fines, but criminal violations. 

Mr. Mendelson. Well, Chairman Meadows, there are two parts 
to this: One is whether we comply with the Antideficiency Act, and 
not only do we comply with the Antideficiency Act — in fact, we 
have a local Antideficiency Act that is stronger than the Federal 
Act with regard to our spending. So, with regard to that issue, 
there isn’t an issue. The other part of it has to do with whether 
we could spend our local dollars without appropriations. 

Mr. Meadows. That’s a different philosophy. So let me go a little 
bit — Mr. Nathan has put forth a number. And I have read things 
that you actually had submitted in terms of briefs and other opin- 
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ions that I find very illuminating because your opinion is, is that 
you want budget autonomy personally. Is that correct? 

Mr. Nathan. That’s correct. 

Mr. Meadows. And so your personal opinion is that you believe 
D.C. should have budget autonomy, but the way they went about 
it was, in your opinion, not legal. Is that correct? 

Mr. Nathan. That’s correct. But Congress has the ability to do 
it, and I think it is good policy and should be done. 

Mr. Meadows. Well, and so as we look at that, Mr. Netter, let 
me come to you, because you have unbelievably found all kinds of 
information that I have not been able to find in reading hundreds, 
if not several hundred, pages of documents in the history and going 
through. How do you reconcile paragraph 601, 602, and 603 that 
shouldn’t, in my mind, reading the clear language, are not amend- 
ment. And yet what we’ve done is the D.C. has tried to amend 
those through this particular action. How do you reconcile that? 

Mr. Netter. Well, chairman, I disagree vehemently that the Dis- 
trict has tried to amend any of those provisions. There are a num- 
ber of provisions and subprovisions within 

Mr. Meadows. Well, that’s an interesting fact because 603 is 
very clear in terms of what it is. And it basically spells out in the 
context of how it’s written this whole discussion that we’re having. 

Mr. Netter. It does, but I disagree with your conclusions. Sec- 
tion 603(a) says: Nothing in this act shall be construed as making 
any change to existing law. And that sort of provision, which I am 
sure the chairman is quite familiar with, is a provision that is a 
rule of construction for the particular statute being enacted that 
explains how the statute is to be interpreted. And our litigating po- 
sition, which was adopted by the superior court, was that section 
603(a) explains for everybody to understand what Congress was 
achieving in 1973. 

Mr. Meadows. But let’s go on. Let’s look at other paragraphs 
there, because if you look at the original intent of Home Rule in 
the 100 paragraphs, if you look at really the amendment process 
in the 300 paragraphs, and then you go to 601, 602, and 603, not 
just those, but if you look at the details of that, I don’t see how 
you can find any other conclusion other than it was truly the intent 
of Congress to keep the appropriation process as a function of Con- 
gress and not to allow it to ever be amended. 

Mr. Netter. Well, there are two separate issues there, chairman. 
The first is whether Congress was granting budget autonomy in 
1973, and we agree that it wasn’t. The second question, however, 
is whether Congress was intending to prevent the District from 
proposing any changes to its budget process under the amendment 
authority that existed in 1973. Now, as I indicated in my opening 
statement, at the time, both chambers of commerce needed to ac- 
quiesce, needed to affirmatively agree with 

Mr. Meadows. Which they did with the Diggs compromise. And 
so if there is the Diggs compromise that, if you go back through 
the Congressional Record, it’s very clear that the appropriators, 
which as my friend from Missouri talked about were Democrats at 
the time, wanted to maintain control. Did you not find that in your 
research? I know you didn’t argue it, but did you not find that 
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Mr. Netter. We certainly did. We acknowledge that they wanted 
to maintain control, and they did maintain control by 

Mr. Meadows. Is that not the intent of Congress in 1973? 

Mr. Netter. But the intent of Congress was also to create an 
amendment process, and the District here followed that amend- 
ment process. 

Mr. Meadows. Well, I respectfully disagree, and I’m out of time. 

But I will recognize the ranking member, Mr. Connolly, for a 
very gracious 7-1/5 minutes. 

Mr. Connolly. My friend is always there. I thank him. 

You know, the King of Siam in “The King and I” when faced with 
all kinds of inexplicable problems would say, “It’s a puzzlement.” 
There is a lot to sort out here. 

Let me start with you, Ms. Emmanuelli Perez, you’re the man- 
aging associate general counsel. Has somebody designated you as 
the judicial arbiter of constitutional issues or even adjudication of 
judicial rulings? 

Ms. Perez. No, Mr. Ranking Member. The GAO 

Mr. Connolly. My name is Connolly. You can address me by my 
name. 

Ms. Perez. No, Mr. Connolly. GAO has statutory authority to 
issue legal opinions to Congress on the use of appropriated funds, 
to interpret the applicability of the Antideficiency Act, and we’ve 
been doing so since 

Mr. Connolly. Even when there has been an adverse judicial 
ruling? You get to ignore judicial rulings? 

Ms. Perez. Our legal opinion, we issued it in January of 2014, 
prior to the opinions. 

Mr. Connolly. Ah, but in your testimony today, you, therefore, 
took no cognizance of the fact that there’s in fact been intervening 
judicial ruling. 

Ms. Perez. Well, we have not issued 

Mr. Connolly. I understand, but what am I supposed to do as 
a Member of Congress with your testimony as if there were no 
court and no court opinion. You are supposed to be advising us? 

Ms. Perez. Well, and we are 

Mr. Connolly. It seems you have a legal obligation, Ms. Perez, 
to take cognizance of a judicial ruling when you come here under 
oath and testify. And you’ve ignored the fact that there was a judi- 
cial ruling, which I think taints your testimony? 

Ms. Perez. No, sir. I would not agree that we’ve ignored it. What 
we’ve said 

Mr. Connolly. Well, you didn’t even mention it. 

Ms. Perez. No, I did. I said that we acknowledge that there are 
court cases. What we have stated 

Mr. Connolly. Court cases? There is a court case. 

Ms. Perez. Yes. And the 

Mr. Connolly. The dispositive court case is in front of us. 

Now, Mr. Nathan shares your legal opinion, which I’m going to 
get to, about, that notwithstanding, it still requires an act of Con- 
gress because he thinks and apparently you think that Mr. 
Mendelson and his friends, colleagues, on the city council have put 
themselves in legal jeopardy, notwithstanding a court ruling, be- 
cause of the Antideficiency Act. Is that correct? 
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Ms. Perez. What we have interpreted is that the Antideficiency 
Act, pursuant to Congress’ constitutional powers in this case, is it 
continues to apply. That’s our opinion. 

Mr. Connolly. Okay. But let me explore. Your opinion is, even 
though there’s heen a court ruling, that Mr. Mendelson and his col- 
leagues are relying on, nonetheless, somebody somewhere is going 
to find them in legal jeopardy, irrespective of a court ruling that 
they cite as their legal protection. You really think someone is 
going to prosecute him and his colleagues in light of the legal rul- 
ing they are relying on? Really? 

Ms. Perez. Mr. Connolly, what we are saying is that we believe 
the Antideficiency Act continues to apply. And so, therefore, be- 
cause it continues to state in codified law that it applies to the Dis- 
trict of Columbia in addition to in the Home Rule Act that we al- 
ways advise agencies and entities to follow the Antideficiency 

Mr. Connolly. Well, if I were a member of D.C. City Council, 
quite frankly, though you put that nicely — the same with you, Mr. 
Nathan — I would call it intimidation. By citing Anti deficiency and 
their exposure, irrespective of a court ruling, I don’t know how else 
to conclude if I were a member of the D.C. City Council, other than 
you’re warning me I could be in legal jeopardy; I should ignore 
court ruling, or I can ignore court ruling. Now I just think that’s 
improper. I think that’s not useful counsel for them, and it’s cer- 
tainly not welcome counsel for me as a Member of Congress seek- 
ing guidance through a very meddlesome set of problems. 

Mr. Nathan, did you wish to comment? 

Mr. Nathan. Yes, I do. First of all, the statute, the 
Antideficiency Act, which has been in existence for over 100 years, 

is, of course, the supreme law of the land. That’s a congressional 
statute. And everyone, including District officials, has to comply 
with that law. 

Mr. Connolly. Because I’m running out of time, Mr. Nathan, let 
me ask a question pursuant to what you just said. 

Mr. Nathan. Okay. 

Mr. Connolly. So is it your testimony that the court ignored the 
Antideficiency Act in giving its ruling? 

Mr. Nathan. It’s my view that the court got it completely wrong. 

Mr. Connolly. Aha. 

Mr. Nathan. In the first place, I think what’s important is the 
court, unlike the Federal court, ignored the GAO. The GAO is the 
Federal expert 

Mr. Connolly. Listen, Mr. Nathan — Mr. Nathan. I’m sorry. I’m 
running out of time. I think the Heller ruling was wrong. 

Mr. Nathan. I think so too. 

Mr. Connolly. I think the court got it wrong. 

Mr. Nathan. I agree. 

Mr. Connolly. But I don’t get to ignore it. I don’t get to dismiss 

it. 

Mr. Nathan. But there is a 

Mr. Connolly. I don’t get to advise the city council they can af- 
ford to do so. 

Mr. Nathan. There is a very substantial difference, Mr. 
Connolly, between the U.S. Supreme Court, which issued the Hell- 
er opinion, and one trial judge of the Superior Court of the District 
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of Columbia, which will have no binding effect on any other 
court 

Mr. Connolly. Wait a minute. Thank you. It’s my time, sir. 

On January 30th, GAO opined the BAA was invalid. 

Mr. Nathan. Right. 

Mr. Connolly. Its opinion did not have the force of law .You 
don’t have force of law. On May 19, 2014, the U.S. District Court 
of the District of Columbia held that the BAA was invalid. I agree 
with GAO. On May 27th, the U.S. Court of Appeals for the District 
of Columbia vacated that ruling and ordered that the case be re- 
manded to superior court. Hardly some rogue court action here, 
Mr. Nathan. You’re taking that out of context. It was in response 
to an appellate court — without comment sending it back. 

Mr. Nathan. I didn’t say it was a rogue court involved. 

Mr. Connolly. And without explanation, on March 18, the day 
after the holiest day of the year. Saint Patrick’s Day, the superior 
court upheld the validity of the BAA. The court ruled that the HRA 
only preserved the then existing 1973 budget process. It did not 
prohibit the District from changing the local budget process in the 
future, confirming Mr. Netter’s legal opinion. The fact that you 
think the court got it dead wrong is fascinating. You and I can 
have opinions about court rulings. That isn’t how it works. He has 
sworn to uphold the law, Mr. Mendelson, and he’s trying to do that, 
and he has an opinion. And I think that opinion is a protection 
against the Antideficiency Act and against any charge that he’s 
clearly thumbing his nose at Congress. And until and unless that 
opinion is changed or we take action, that’s the law of the land, Mr. 
Nathan. 

Mr. Nathan. It’s not the law of the land. Let’s 

Mr. Connolly. Well, it is a ruling he has to rely on. 

Mr. Nathan. It is not even the law of the District of Columbia. 
It is a decision of one trial court. 

Mr. Connolly. I’m sorry, sir. You’re the one cherry-picking. 
You’re choosing a process you like verses a process you don’t like. 
That’s not what an elected official has to do. He doesn’t get to do 
that. He has to rely on the court, the cognizant court of jurisdic- 
tion, that has made a ruling. And until that ruling is overturned 
or until we pass a law or take an action, he’s perfectly within his 
right to proceed. 

My time is up. I thank the chair. 

Mr. Meadows. I thank the gentlemen for his passion. 

And I will recognize the gentleman from Wisconsin, Mr. 
Grothman, for 5 minutes. 

Mr. Grothman. We’ll try to clean up a little bit here with Mr. 
Nathan. Thanks for coming on over. Why did the court remand the 
budget autonomy case? 

Mr. Nathan. Well, because the lawyers for Mayor Bowser, 3 
months after she took office, went to the court of appeals. It was 
after it had been argued in the court of appeals. There was a tran- 
script — there is a transcript. I urge the court — the panel to look at 
that transcript. Not a single one of the three Federal appellate 
judges that heard the argument raised a question about the valid- 
ity of Judge Sullivan’s opinion of the accuracy that it — which 
agreed with GAO that this was invalid. But the mayor said that. 
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unlike the previous mayor — of course, she was on the city council 
when it passed it law — she said she agreed with the law, and 
therefore, the matter was moot because now the mayor and the city 
council were in agreement. And the court of appeals said: Okay. It’s 
moot. 

The mayor’s lawyer said: If you remand it to the superior court 
where this case started, we will seek dismissal of the action be- 
cause it should be dismissed because it’s moot and because, as to 
the CFO, the matter is not right. And then — so that’s what the 
court of appeals did. They vacated. They remanded. But when it 
got back to the superior court, those same lawyers said: Well, we 
think it is urgent that this be decided now. We ask the superior 
court to decide it. 

The superior court did not hold a hearing, as both the Federal 
district court and the court of appeals did, but based on the plead- 
ings and the memoranda that were filed, the court issued its deci- 
sion. 

With respect to Mr. Connolly and the statement about the 
Antideficiency Act, what the superior court said essentially was 
that there — that the statute, the Antideficiency Act, doesn’t say 
that the appropriation or fund has to come from Congress, and 
there is a fund here that the District has, and therefore, this 
doesn’t violate the Antideficiency Act. 

In my view, as I said in my testimony, that interpretation is in- 
consistent with the 100 years of Federal jurisprudence that the 
Antideficiency Act means that the appropriation or fund has to 
come from Congress. It says that all Federal agencies, including ex- 
pressly the District of Columbia, has to comply with congressional 
appropriations or funds. And I point out, as I pointed out in my 
testimony, that whereas Federal judge Sullivan relied on the advice 
of the GAO, which is the expert in the Antideficiency Act, the supe- 
rior court judge ignored the advice of the GAO and the opinion that 
it rendered on the subject. 

I think what’s important here is to understand that this decision 
by the superior court is not binding, even on another superior court 
judge, much less on the appellate court in the District and cer- 
tainly not on any Federal district court judge or the Federal court 
of appeals. And my concern is that there could be and there al- 
ready is other litigation. There’s litigation in the Federal court, and 
once this takes effect, there is likely to be other litigation. And 
when there is this other litigation, a judge is going to have a choice 
between considering the decision of Judge Sullivan, the Federal 
district court judge who gave this very serious consideration and 
wrote a very well-articulated opinion on it. And they’ll have that 
and they’ll have the opinion by Judge Holeman. And my belief is 
that a court in the future is likely to be more persuaded by Judge 
Sullivan’s opinion than by Judge Holeman. 

Mr. Grothman. How would you advise Mayor Gray on the Budg- 
et Accountability Act? 

Mr. Nathan. Well, I issued an opinion to him, and he reflected 
that in the letter, which is part of the record where he told the 
council that, because of the dangers of violating both the Home 
Rule Act and the Antideficiency Act and putting l3istrict employees 
in jeopardy, that he was not going to implement the Budget Auton- 
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omy Act. That’s what led to the litigation that Mr. Mendelson filed 
on behalf of the council. 

Mr. Grothman. And, finally, in your opinion, did Congress in- 
tend to delegate the District’s autonomous budget authority. 

Mr. Nathan. No. I’m afraid that the Congress in 1973 passed a 
Home Rule Act and specifically precluded the District from amend- 
ing the Home Rule Act to provide for budget autonomy. It made it 
clear in section 303(d) that the amending procedure could not be 
used to enact any law which would violate section 601, 602 and 
603. Those sections said: We are specifically reserving authority in 
the Congress, and we’re putting limits on what the council can do. 
And among the other things that they said was: You can’t violate 
the Antideficiency Act; you can’t change the way the budget is op- 
erated now, both by the Congress, the President, 0MB, and the 
practices and policies that had existed for the previous hundred 
years. 

And, of course, you know, when we looked at it, you know, we 
had hoped to find the Budget Autonomy Act valid, but when we 
looked at it, we saw that the language of the statute, the legislative 
history, and the practice for 40 years after the Home Rule Act 
would not permit it. 

In addition to the fact that, during the 40 years after Home Rule, 
that the budget was submitted, as required by the Home Rule Act, 
to the President and then to the Congress. Over that 40 years, 
every representative of the District, with the concurrence of the 
council, asked for legislation from the Congress to have budget au- 
tonomy. If those people who — including those like Walter Fauntroy, 
who was there when the Home Rule Act was passed, if they be- 
lieved that the District had that authority unilaterally to change 
it immediately after the passage of the law, there would have been 
no need to ask the Congress to pass legislation. I think that those 
proposals, which, in my opinion, were valid and should have been 
enacted by the Congress and can still be enacted by the Congress 
and should be, but the fact that they asked Congress to do it is a 
pretty good recognition that they understood that the D.C. govern- 
ment on its own could not do this. 

Mr. Grothman. Thank you so much. That’s all my time. 

Mr. Meadows. I thank the gentleman from Wisconsin. 

The chair recognizes the gentlewoman from the District of Co- 
lumbia, Ms. Eleanor Holmes Norton, for 5 minutes. 

Ms. Norton. Thank you, Mr. Chairman. 

I regret that Mr. Nathan had to relitigate superior court decision. 
He is a member of the bar. So am I. Whatever is the final decision 
that is not appealed is the final decision until appeals. So if you 
are Mr. Mendelson or the city council and you have a court order 
from the superior court, it seems at the very least we ought to 
agree that Mr. Mendelson and the council are protected, given the 
final order of any court in the United States at this point. And we 
shouldn’t be getting into nitpicking about whether you agree or I 
agree, because, in fact, reasonable lawyers can and have shown 
even at this table that they can disagree on the validity of the 
Local Budget Autonomy Act approved in 2013. So I want to apolo- 
gize to people who have come to this hearing expecting to hear pro- 
found, principled reasons why, since the birth of the Nation, the 
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District should have had budget autonomy over its own local budg- 
et, because I’m now compelled for the record to, in fact, engage in 
some statutory construction and to ask the witnesses about their 
views. 

Mr. DePuy, you helped draft the Home Rule Act, and of course, 
that act establishes principles or procedures at least for the city to 
amend the charter — the charter can be amended; there are certain 
procedures — and for Congress to disapprove of a charter amend- 
ment during a review. Now assuming — please accept my assump- 
tions for purposes of this question — that the Local Budget Auton- 
omy Act, the one that was recently passed, was not otherwise pro- 
hibited by the Home Rule Act, did the District of Columbia follow 
the procedures for passing and transmitting a charter amendment 
to the Congress for a review period. 

Mr. DePuy. Ms. Norton, I did not follow that procedure so I’m 
not in a position to respond to your question. 

Mr. Nathan. I can answer that. You are correct. Congresswoman 
Norton, the procedures were followed. 

Ms. Norton. Thank you, Mr. Nathan. 

Mr. Netter, here, we really get into parsing legislation, but that’s 
what’s necessary here, I believe. I’m looking first at 603(a) of the 
Home Rule Act, which apparently everyone agrees the District may 
not amend. And it provides — and here I’m quoting — nothing in this 
act shall be construed as making any change of existing law — “ex- 
isting law” it says — operative words as far as I’m concerned. And, 
of course, it’s referring to the budget. When the Home Rule Act was 
passed in 1973, existing law required Congress to approve the 
budget. Why then doesn’t 603(a) prevent the District from enacting 
the Local Budget Autonomy Act? 

Mr. Netter. It doesn’t. Congresswoman Norton. I think it is im- 
portant to recognize also how section 603(a) came to be. There was 
another proposed bill from Congressman Nelson that had a provi- 
sion that became 603(a), but it was worded differently. It said: Not- 
withstanding any other provision of law, unless specifically author- 
ized or directed by the Congress, there shall be no change made in 
existing law. 

Ms. Norton. No change whatsoever. 

Mr. Netter. Right. Unless Congress affirmatively made a 
change. And that was revised in section 603(a) to say this act, the 
Home Rule Act of 1973, was not making any change, and that’s 
why section 603(a) doesn’t limit the future authority. 

Ms. Norton. That’s very important what you just said. This bill 
is a compromise bill, so we have right there two different versions 
and then the final version. 

Mr. Netter, all agree as well that section 602(a)(3) of the Home 
Rule Act may not be amended by the District. Now this is the pro- 
vision that prohibits the District from passing laws that concern — 
and here are the operative words — the functions or property of the 
United States. Now the Home Rule Act, as passed in 1973, pro- 
vided that the President shall transmit the District’s budget to the 
Congress for approval. The Local Budget Act removes the President 
and the Congress from the budget process. That’s its point. Please 
explain whether the Budget Autonomy Act violates the provision 
602(3) — (a)(3). I’m sorry. 
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Mr. Netter. It doesn’t, Congresswoman Norton. And there is a 
line of binding precedents from the D.C. Court of Appeals that 
dates back to 1982 for the case called District of Columbia v. Great- 
er Washington Central Labor Council. And that line of cases ex- 
plains thaL in section 602(a)(3), Congress was limiting the Dis- 
trict’s authority to exercise Congress’ role as the national govern- 
ment but was not limiting the District’s role to exercise functions 
that Congress might otherwise exercise as the local government. A 
series of cases have rejected the theory that 602(a)(3) limits which 
actors are discharging those obligations. It doesn’t matter if an ob- 
ligation is moved from a Federal official to a local official. The 
question is whether the underlying act would be pursued under 
Congress’ national legislative authority or its Article I, Section 8, 
authority to legislate as a local legislature for the District. There’s 
no argument that I can contemplate through which the District 
would be allowed to raise taxes under its local legislative authority 
but could not spend that money under its local legislative author- 
ity. 

Ms. Norton. Thank you very much. 

Mr. Chairman, I’ve exceeded my time. Do you have questions? 

Mr. Meadows. Yes. I mean, I want to be generous. 

Ms. North. I’d appreciate it. 

Mr. Meadows. If you have one followup question? 

Ms. Norton. I do have a — my staffer reminds me it is not a fol- 
lowup question. It’s a question to the GAO. 

Mr. Meadows. Okay. All right. Why don’t we do a very brief sec- 
ond round? And that way. I’ll be courteous to the gentlewoman, as 
any good Member from North Carolina should be. 

Ms. Norton. Any good Southern gentleman. 

Mr. Meadows. Yeah. All right. I didn’t want to go there, but — 
Mr. Netter, so do you concur with Ms. Holmes Norton’s premise 
that 602 and 603 and 601 are unamendable? 

Mr. Netter. I do agree with that, yes. 

Mr. Meadows. All right. So your premise under the Budget Au- 
tonomy Act is that you amended what? 

Mr. Netter. Section 446 of the charter was what was amended 
by the Budget Autonomy Act. I think it is important to note that 
if it were true that section 603(a) says that the Home Rule Act 

Mr. Meadows. I don’t want to relitigate it. I’m just saying — for 
the record, you’re saying that 601, 602, and 603 are unamendable. 

Mr. Netter. They are unamendable. They remain in force, and 
they are being honored by the Budget Autonomy Act, yes. 

Mr. Meadows. That’s all I want to know, because I think our in- 
terpretation thereof and my reading of it and your reading and the 
interpretation are vastly different based on the context. And so it’s 
real interesting because you talked about this context that you 
went back. At what point or how many different documents did you 
ignore that talked about the appropriation authority wanting to be 
retained in Congress? How many different pieces of evidence did 
you ignore? 

Mr. Netter. We didn’t ignore a single piece of evidence. 

Mr. Meadows. How many of those did you leave out of your ar- 
gument? 

Mr. Netter. Oh, none of them at all. I can tell you 
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Mr. Meadows. You’re under oath. 

Mr. Netter. I am, yes. 

Mr. Meadows. Because I’ve looked at your argument, and there 
are a whole lot of information out there that seems to not have 
been included in your argument. 

Mr. Netter. I disagree with that. It is — certainly, our position is 
that Congress made a compromise 

Mr. Meadows. So your testimony here today is that you found 
no substantial reason to believe that it was the intent of Congress 
to keep the appropriations process uniquely with Congress. That’s 
your sworn testimony? 

Mr. Netter. That’s not how I would state it. 

Mr. Meadows. Well, that’s my question. Is that your sworn testi- 
mony, no? 

Mr. Netter. No. My sworn testimony is that Congress in 1973 
was leaving the budget process in place, but in doing so. Congress 
did not create any impediments to the District proposing 

Mr. Meadows. Mr. Nathan, would you agree with that? 

Mr. Nathan. I do not agree with that, and it violates common 
sense. This law would not have passed but for Congress retaining 
the power of appropriations and the budget control and not having 
the District have budget autonomy. If those people who voted for 
that insisted on that believe that the moment that the ink was dry 
on the President’s signature that the council could change that, 
they never would have voted for this in the first place. And that’s 
obvious by the 40 years of practice in the District and the repeated 
efforts by the representatives quite appropriately to get Congress 
to grant budget autonomy. If they had that power and that’s what 
Congress thought in passing the law, they would never have sought 
the authority of Congress. They would have just gone to the coun- 
cil. 

Mr. Meadows. So, Mr. Netter, how do you reconcile that? How 
do you reconcile that the gentlewoman to my right has asked for 
budget autonomy for Congress to act on budget autonomy for the 
District. Other members have asked that. Why would they be ask- 
ing that if the District had the ability all along? How do you rec- 
oncile those two? 

Mr. Netter. Well, I disagree that the District had the authority 
all along because of the charter problem that we discussed earlier, 
which is to say that, in 1973, both Chambers of Congress needed 
to affirmatively approve an amendment. So this issue only arose 
after Congress changed the process in the 1980s. And the rea- 
son — 

Mr. Meadows. So why — she’s asked me for it since the — since 
that particular — why would she have done that if they had the 
right to do it? Is it just, all of a sudden, they found this right that 
they’ve been ignoring for 40 years? 

Mr. Netter. Well, it’s true that there was not a single amend- 
ment to the charter from 1980 

Mr. Meadows. Sir, that defies common sense. It just defies — and, 
Mr. Netter, with all due respect, it defies common sense. So let me 
finish with this, and then 

Mr. Mendelson. Mr. Chairman? 

Mr. Meadows. Hold on, just one second. 
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Mr. Nathan, are you aware of any Federal actions that are tak- 
ing place as it relates currently to the Budget Autonomy Act. Is 
there any litigation that is pending? 

Mr. Nathan. There is a lawsuit in Federal court. It is actually 
before Judge Sullivan asking to invalidate the Budget Autonomy 
Act. There is a very substantial question in that litigation whether 
the plaintiff has standing to raise this claim, and that has not yet 
been decided. But my concern — and I’ve explained it to Mr. 
Mendelson and the council before — is that if this takes effect and 
moneys are spent without congressional appropriation, those who 
are adversely affected by such expenditures will have standing to 
challenge the statute. And if they do, then — and if they bring it 
in — any court they bring it in, but certainly if they bring it in Fed- 
eral court, there will be no effect of the superior court’s decision, 
and that judge will decide this matter afresh and will have the 
opinion of Judge Sullivan and may, in fact, be assigned to Judge 
Sullivan to render a decision on that, and that is why the actions 
of the District would be in jeopardy? 

Mr. Meadows. The chair recognizes the gentlewoman Ms. Elea- 
nor Holmes Norton for another 5 minutes. 

Ms. Norton. Thank you, Mr. Chairman. 

I think Mr. Mendelson wanted to comment on — and I know you 
didn’t mean to cut him off, but your time had expired. So I would 
like to give him some of my time to say why is it — why didn’t — 
you know, Mr. Nathan said you should have raised this from the 
get-go. How come you’re raising it now and prior counsels haven’t 
raised it? 

Mr. Mendelson. Thank you. Congresswoman. 

Let me try to struggle with this briefly. You know, from time to 
time, particularly in the area of I’ll say civil rights and voting 
rights, there are new theories that emerge. There were some advo- 
cates who came to me in 2012, and they said: You know, we think 
actually that the council has the authority to amend the Home 
Rule Act in this area. 

I was rather dubious at first. But this was a theory, a legal the- 
ory that had not been realized or argued or advanced prior to that. 
And this happens all the time if you look over the history of this 
country and the way arguments evolve on different issues, particu- 
larly issues involving civil rights or voting rights. So it was a new 
theory. We argued it. And, ultimately, we won in court. 

The other thing I wanted to say is that a piece I think is miss- 
ing — and I say this from a lay perspective. I’m not an attorney. I’m 
somewhat familiar with the legal arguments and minutia of the 
legal arguments. But much of the debate here has been stuck in 
1973. And in 1973, because of the compromise, it was clear that it 
was the intent of the majority of the Members of Congress that the 
District would not be able to adopt its own budget. But Congress 
also adopted a Home Rule Act that had an amendment process. 
That amendment process in 1973 was pretty locked tight. So if you 
were a Southern Democrat who did not want the District to have 
budget autonomy — and that was where the compromise was — ^you 
could look at the amendment process that was included in the bill 
and be assured that it was going to be over his dead body that we 
would get budget autonomy. 
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But that amendment process changed. It changed through some 
acts of Congress — and — it changed through some acts of Congress 
and so that what have been locked tight, requiring affirmative act 
by Congress, was now a different process. And it’s because of those 
changes that we were able to advance this amendment to the Home 
Rule Act. We have amended the Home Rule Act in recent years in 
other ways. The elected attorney general is an amendment that ini- 
tiated from the council and went through the congressional review 
process, not an affirmative process by the Congress but a passive 
review. That was an amendment to the Home Rule Act. 

We believe, and Mr. Netter is better able than I am to articulate 
this, that the changes in the amendment process subsequent to 
1973 are what allowed us to amend the Home Rule Act with regard 
to our passing legislation, which is the budget. 

Ms. Norton. Mr. Mendelson, I’m very glad you made that argu- 
ment. It is so clear. You barely got Home Rule by the skin of your 
teeth. Now you start out amending the darn thing. 

I have been waiting for somebody here to cite the amendments, 
the charter amendments that have, in fact, passed. The reason peo- 
ple are stuck in 1973, of course, is they are stuck in a period 
where, of course, our city got Home Rule in the first place in a 
Democratic Congress with profound racial overtones, with people 
who didn’t want us to have it, because at that time, the majority 
of those who lived in the District of Columbia were African Amer- 
ican, so they are going to start off by challenging the Home Rule 
Act. Give me a break. 

Let me indicate the best argument I can make, Mr. Nathan, for 
not immediately challenging or even, in some of the ensuing years, 
is when the 14th Amendment of the United States was applied to 
women, it was not until the 1970s, not for a moment do I believe 
that women were not, in fact, subject to the 14th Amendment that 
provides that they are indeed fully equal when it comes to State 
action, until the 1970s when Ruth Bader Ginsburg argued that 
when she was a counsel for the ACLU. So I don’t think you ever 
ask: What’s wrong were you people? If you thought you were enti- 
tled to something all along, why didn’t you just do it then? 

Look, I want to ask you, Ms. Emmanuelli Perez, about her view, 
because she has said that the Budget Autonomy Act violates the 
Antideficiency Act. And I have indicated I thought Mr. Mendelson 
was entirely within his right with the only outstanding court deci- 
sion protecting the District. And I don’t think she said otherwise, 
but she certainly has said that the budget autonomy — that it vio- 
lates not only the Federal Antideficiency Act but the Budget and 
Accounting Act, which apply both to the District of Columbia and, 
of course, to the Federal Government. 

Now I’d like Mr. Netter’s view — I would just like to say what you 
have said that you have said that the Antideficiency Act and the 
budget and accounting act were not violated. So, Mr. Netter, can 
I ask you, does the Antideficiency Act specify which — whether — I 
would like to get this out; this is important to clarify and especially 
since it is a GAO — whether Congress or the District must authorize 
the obligation or expenditure of District local funds? Does it ex- 
pressly say which one, or does it mention either one? 
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Mr. Meadows. The gentlewoman’s time has expired so you can 
both very briefly — they have called votes — respond to that. 

Ms. Perez. Yes. The Antideficiency Act refers to an appropria- 
tion. When you look at the longstanding history of that act, it’s al- 
ways been applied to congressional appropriations. 

Ms. Norton. But it doesn’t say so, does it? 

Ms. Perez. It doesn’t say congressional appropriation. It is en- 
acted by Congress, and it is referring to Federal officials as well 
as District officials who have always relied on Federal appropria- 
tions by Congress. 

Ms. Norton. It does not say expressly which of those bodies, the 
District or the Congress. That’s only — when you go into statutory 
authority, look first to see what is said. Then you go to see what 
was meant. 

Ms. Perez. Yes, ma’am. It does not say an appropriation enacted 
by Congress, but that is how it has always been interpreted. It 
comes out of Congress 

Ms. Norton. That’s what I want to hear. 

Mr. Meadows. Mr. Netter 30 seconds. 

Mr. Netter. I appreciate that. Let me read into the record what 
the statute says. It says: No officer of the District may authorize 
or make an expenditure or obligation exceeding an amount avail- 
able in an appropriation or fund for the expenditure or obligation. 

The District of Columbia government possesses the District of 
Columbia general fund under section 450 of the Home Rule Act. 
That money does not pass through the Treasury, and it is not sub- 
ject to Congress’ constitutional power of the purse. The only ques- 
tion is whether the amount was made available. And that becomes 
a circular question. If the Home Rule Act is otherwise valid, as the 
superior court has found that it is, then all the requirements of the 
Antideficiency Act have been satisfied. 

Mr. Meadows. All right. I want to thank all of the witnesses. 

Mr. DePuy, do you agree with Mr. Nathan’s characterization of 
the intent of Congress, yes or no? 

Mr. DePuy. Yes. 

Mr. Meadows. Mr. Mendelson, in your response, it was clear 
that you said the original intent of Congress was to retain control 
of the appropriations process in your previous answer. Is that cor- 
rect? 

Mr. Mendelson. Yes, in 1973. 

Mr. Meadows. So I want to thank all of you for this illuminating 
hearing, and obviously, it is one that will continue to go on as we 
address this issue. I also want to thank the audience because I 
know that this is something of great passion and great concern to 
so many, and you have conducted yourselves in a very congenial 
manner. I want to thank you for that. 

If there is no further business before this subcommittee, the com- 
mittee stands adjourned. 

[Whereupon, at 3:52 p.m., the subcommittee was adjourned.] 
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oBiy to protect her people from tths latest 
Arab onslai^ht. 

Ihe road to peace, Mr. Speaker, Is not 
the path of armed coafiict; nor will peace 
achieved by more death and destruc- 
tlMi, Peace in the Middle East now, as 
over the past 2S years, can only be 
achieved by negotiation between the na- 
tions tUrectly hivoived. Iferaei has re- 
peatcdh' demonstrated restraint 
great military pressure from the Arab 
world. She has repeated^ demonstrated 
her willlngne^ to negotiate directly with 
her Arab neighbor so to lessen ten- 
sions. we are to have the possibility of 
lasting peace in the Middle East. Such 
negotiations are now imperotlve. 


DISTEICT OP COLUMBIA SELF-GOV- 
ERNMENT AND GOVERNMENTAL 
REORGANIZATION ACT 
Mr. BOMJNG. Mr. Speaker. I yield 30 
minutes to the gentleman from Ohio (Mr. 
Latea) , pending which I yield myself such 
time as X may consume. 

Mr. Speaker, this rule which was re- 
ported from the Committee on Rules last 
week provides for an open rule with 4 
hours of geiwral debate on this bill, the 
^-called home ride bill, H.R. 9682. It 
waives pointe of-order routinely and nec- 
essarily against sections 202, 204, 713, 
722. and 731 of the bill for failure to com- 
ply with the provisions of clause 4, rule 
which have to do with appropria- 
tions language not being in order in such 
a bid. It provides that it shall be in order 
to consider without the intervention 
of any point of order the text of three 
substitutes which may be offered as 
amendments. No. I, the so-called BroyhUl 
substitute, is H.R. lOSd?. The second, the 
so-called Oreen-Nelsen substitute, Is H R. 
10693, and the third, the so-called Nel- 
sen-Oreen substitute. Is H.R. 106S2. 

Ihe rule also provides for getting the 
bill to conference by substituting under 
the Senate number the language of the 
House-passed bill. It occurs to me that it 
might be htipful if I tried to outline what 
X understand to be the actual parlia- 
mentary situation in addition to the more 
or less technical situation provided for 
by the rule. 

I am well aware that this may not 
stand up, but when the rule came out, I 
felt very strongly that given the cir- 
cumstances that existed, the bill should 
not be considered under the role, but I 
have called it up, and I am supporting 
this rule because of the developments 
which have taken place since. 

Whmi it came out the provision re- 
QUlring that it be read by section seemed 
to me an ideal vehicle for obstruction- 
ism. I have had some opportunity to 
observe bills handled under a seetlon-by- 
sectlon reading and under a-readmg by 
title and I felt very strongly that it was 
preferable for anything as controversial 
as the committee reported bill to be 
read in the more orderly fashion of by 
title rather than by section. 

Since that time, since my very strong 
objections to that rule were stated, a 
aumber of developments have taken 
Place, and without in any way sug- 
gKting that the Broyhffl substitute and 
the Green-Nelsen substitute are not in 


taA&c and need not be taken seriously. 
I would suggest that at the moment the 
situation apparently bi one in which the 
committee is sdely a vehicle for the 
coi^deratlon of two substitutes. The 
first is Vtie substitute to be offered by 
the genUeman from Minnesota (Mr. 
Nelsen) and the other Is the substitute 
to be offered by the chairman of the 
committee, the gentleman from Michi- 
gan (Mr. Dzccs) with the support of a 
m^ority of the Committee on the Dis- 
trict of Columbia. I would like to insert 
in the Record first the statement which 
appeared in the Record on yesterday by 
the gentleman from Michigan (Mr, 
Diogs) describing the changes from the 
committee bill of his new bill and a1^ 
a “Dear Colleague'* letter of October 9 
signed by a significant number of the 
members of the Committee on the Dis- 
trict of Columbia, including the distin- 
guished chairman of the Committee on 
the District of Columbia, describing the 
differences between the original bill and 
the substitute to be offered by the gen- 
tleman from Michigan (Mr. ^ggs) . 

Mr. Speaker, 1 ask imanlmous consent 
to insert certain relevant material in the 
Record. 

The SPEAKER, lb there objection to 
the request of the gentleman from 
^^issou^^? 

There was no objection. 

IProm the CoNCRBsaxoNAt. Record, 

Oct. 8. 1973] 

Statement bt Hon. Charles C. Oicos, Jr. 

Mr. Speaker, because of the uousual par- 
Usmentary situatloQ, tee origio&l committee 
sponsors wlU offer an amendment In tee 
nature of a substitute during the ffoor de> 
bate on H.R. 9682, the self-government bill 
for the District of Columbia. 

The substitute contains six important 
changes which were made after numerous 
conversations and sessions with Members of 
Congress and other interested officials and 
citizens. These changes clarify the Intent of 
KH. 6662 and accommodate major reserva- 
tions expressed since tee bill was ordered re- 
ported last July. 

Other than these changes, the committee 
substitute follows the committee bill, H.B. 
9682. 

The changes mede by the substitute are 
as follows; First, budgetary process — no 
change in the congressional appropriation 
role; second, change election for Mayor and 
City Council from partisan to nonpartisan; 
third, authorization of power for the Presi- 
dent over the local police in an exnergency; 
fourth, further Federal oversight re the City 
Council; 30-day layover for effective date of 
legislative actions of the City Council; Presi- 
dential authority to sustain veto by the 
Mayor. 

Filth. Judiciary: Continued Senate con- 
firmation of judges; automatic reappoint- 
ment for judges rated "well qualified" or "ex- 
ceptionally well qualified" by the tenure 
commission; and 

Sixth. Reservation of congressional au- 
thority; additional limitations on City Coua- 
cU; Prohibit Council from changing func- 
tions or duties of District of Columbia DS 
attorney and District of Columbia tJ.S. 
marshal; prohibit changes in statutes under 
titles 22. 23. 24 of District of Columbia 
Code— the Crlnffnal Code. 

It Is agreed by the committee members 
who have carefully fashioned teis bill after 
months of hearings and weeks of markup 
sessions that the bill win now carefully bal- 
ance the local Interest and Federal Interest 
In the Nation's Capital. I trust the House 
will agree and give approval to this biu for 


an effective new government for Washington, 


UA. Honss OF Hefsesbntatzvss, 
Washington, D.C^ October 9, 1973. 

Deab Colleague: Because of the unusual 
parliunentary situation regarding HR. 86B2. 
tee Self-Detennlnation bill for tea District 
of Columbia, the undersigned Members of 
tee D.C. Committee will offer an amendment 
in the nature of a substitute during tee Floor 
debate. 

The Committee substitute contains six im- 
jwrtant changes which were made alter 
numerous conversations and sessloi^ with 
Members of Congress sna other interested 
parties. There changes clarify the intent of 
HH. 9682 and accommodate major reserva- 
tions expressed since the bill was reported 
out. 

They are as follows; 

1. Budgetary process. Return to the Exist- 
ing Line Item Congressional Appropriation 
Role. 

2. Change Election for Mayor and City 
Council from Partisan to Non-Partisan. 

3. Authorire tee President in an Emergency 
to Ihke Control of D.C. Police Force, 

4. Further Federal Oversight re City 
Council ; 

(a) Require a 3Q-day Lay-Over for Effective 
Date of Legislative Actions of the City 
Council. 

(b) aive tee President Authority to Sus- 
tain the Veto by the Mayor When Over- 
ridden by the City Council. 

5. Judiciary: 

(a) Require Senate cmifirmation of Judges. 

(b) Provide for Automatic Reappointment 
for "Exceptionally Well QuallQed” and "Well 
QuaUfled” judges ss determined by the Com- 
mission on Judicial Disabilities and Tenure. 

6. Reservation of Congressional Author- 
ity— AdditfORSl Limitations on Council: 

(a) City Council Prohibited from Chang- 
ing Functions or Duties of VS. Attorney and 
DA. Marshal in D.C. 

<b) City Councti Is prohibited from mak- 
ing changes In Stetutes Under Titles 23. 33 
and 24, of the D.C. Code — the Crlmina} Code. 

Other than these changes, the eosunittee 
substitute follows the committee bill, BJR. 
9662. 

For further information the undersigned, 
their staffs and the staff of the House Dis- 
trict Committee welcome your Inquiries. 
Sincerely, 

Charles C. Diggs, Donald M. Fraser, 
Thomas M. Rees. Brock Adams. Walter 
E. Fauntroy, Romano L. Mazzoli. Jamre 
J. Howard. 

Les Aspin, John Breckinridge, Fortney 
H. (Pete) Stark, Oilbert Oi^e. Charles 
B. Rangel, Henry P. Smith, III, 
James B. Mann, Stewart B. McKinney, 

I hope that this matter Is going to be 
considered in an orderly fashion, 1 hope 
that the real contest which esefets will 
lend Itself to orderly consideration, and 
it is basically for this reason that I have 
described that I support the passage of 
ttiis rule. Under other circumstances I 
might have opposed it, but I have the im- 
pression, and I hope it is a valid impres- 
sion. that this is going to be considered 
In an objective, orderly and serious fash- 
ion. It is a terribly serious issue and it 
deserves orderly consideration, and I 
hope that is what it Is going to get under 
this proceeding and with these deveiop- 
mento. I hope the Members will lake the 
time to take a look prior to the debate 
on the amendments at the changes that 
have been made and the choices that are 
presented. 

Mr. Speaker, I think this rule should be 
adopted. 
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Vincent C. Gray 
Mayor 

April! 1,2014 

The Honorable Phil Mendelson 
Chairman 

Council of the District of Columbia 
John A. Wilson Building, Suite 504 
1350 Pennsylvania Avenue, N.W. 

Washington, DC 20004 

Re: Enactment of the Fiscal Year 201 5 District Budget 
Dear Chairman Mendelson: 

I write to urge the Council to act on the FY 201 5 budget submitted on April 3, 2014 within the 
56 days set forth in the original Home Rule Charter, to return the budget within that time, and not 
to base its actions or rely in any way in considering this budget on the Local Budget Autonomy 
Act of 2012 (the Act), which purported to amend the Charter. Failure to do so could have 
serious and destabilizing consequences for the District of Columbia government. 

As you know, I believe deeply that Congress should grant the District budget autonomy and 
should do so as soon as possible. Indeed, this Administration worked successfully to convince 
President Obama to include such a proposal in his pending budget legislation, and we are doing 
all we can to convince Congress of the wisdom and fairness of this proposal. 

At the same time, I must take seriously my responsibility as Mayor of this great city to ensure 
that the District government complies in all respects with the governing federal law, including in 
connection with its budget and finances. At my request, our D.C. Attorney General Irvin Nathan 
has issued the enclosed formal opinion concluding that the Act is null and void as it patently 
contravenes the Home Rule Act and provisions of Title 31 of the U.S. Code. As explained in the 
Attorney General's opinion, the Act if followed would interfere improperly with the 
Constitutional and federal statutory roles of the Congress and President of the United States as 
well as the Mayor in the budget and appropriations process for the District of Columbia, and 
compliance with it could cause officials and employees of the District government to be in 
violation of federal statutes that carry administrative as well as criminal penalties. His opinion is 
felly consistent with the written opinion issued by the U.S. Government Accountability Office 
f ‘GAO”) on January 30, 20 1 4. The GAO concluded; “Provisions of the [Act] that attempt to 
change the federal government's role in the District’s budget process have no legal effect. . ..The 
District Government remains bound by provisions of federal law which require it to submit 
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budget estimates to the President for transmission to flie Congress for the enactment of 
appropriations. .. Because acts taken ultra vires are, ab initio, legally ineffective, portions of the 
[Act] that purport to change the federal government’s role in the District’s budget process are 
without legal force or effect .” (pp. 11-12, emphasis added.) I am not willing either to violate 
federal appropriations laws or to subject our employees to the risks of prosecution or 
administrative sanctions that would flow from the Council’s implementation of the illegal Act. 

The Act, if implemented, would purport effectively to cut the President and Mayor out of our 
respective roles pursuant to the Home Rule Act in transmitting to Congress the entire budget for 
the District - both the federal and local dollars portion of the budget. The Act would also reduce 
the role of Congress in appropriating local revenue, wMch revenue approximates 70% of the 
D.C. budget. The Act would cal! for the local portion of the annua! budget to be submitted by 
the Chairman of the Council to the Speaker of the House of Representatives for passive review. 
But the Homs Rule Act expressly calls for the full District’s budget - both local and federal 
dollars - to be transmitted by the Mayor to the President for transmission by him to the Congress 
and for Congress then to appropriate the full D.C. Budget. The Council cannot usurp the 
Mayor s long-established authority and responsibility to submit the full unified budget, nor can it 
unilaterally restructure the role in the budget process played by federal officials and Congress. 

The Attorney General’s legal opinion is binding on the Executive branch officials in the District 
government absent a controlling court opinion to the contrary. Because, as the opinion 
concludes, the Act is a legal nullity, the Act can have no effect on the formation of the District's 
budget. Further, monies voted on by the Council but not contained in a budget passed by both 
houses of Congress and signed by the President cannot be spent without exposing our employees 
to criminal or civil liability. 

We must comply with federal law while we continue to push in Congress for budget autonomy, 
for which we now have support from the White House and within both houses of Congress. In 
support of this request to the Council, consider some of the following possible advesrse 
consequences if the Council adheres to the Act, in the absence of a governing judicial ruling of 
its validity, and ignores the provisions of the binding and valid Home Rule Charter. 

If the Council follows its contemplated schedule and takes more than 56 days to consider the 
budget pursuant to the Act, evidenced by a cuirently scheduled second vote on the FY 15 
Budget Request Act 70 days from the budget’s submission (j.e., two weeks after the 56 day 
statutory deadline), it will be in violation of the Home Rule Act. That violation will dqjrive my 
Office as well as the President and Congress of the ability to comply with applicable statutory 
responsibilities in the creation and enactment of the District’s budget, a process set up four 
decades ago by Congress for the benefit of funding the District’s operations and followed 
faithfully and scrupulously until this year. If that happens, I intend to the best of my ability to 
continue to comply with the Home Rule Act’s budget requirements. Therefore, I intend to 
transmit to the Congress and President the full District budget as it stands after the 56* day 
following transmission to you of the budget, whether or not the Council has taken a second vote. 
A dispute as to whether or not this is the District’s duly proposed budget could well lead either to 
the President’s ignoring the elected officials of the District and transmitting his own budget for 
the District to the Congress (31 U.S.C. § 1 108(b)(1)) or even to Congress’ declining to pass any 
significant budget for the District in FY 2015. 
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Second, if the District fails to enact a valid Budget Request Act and submit it to Congress for 
inclusion in a continuing resolution or appropriations act, there is also a serious risk that the 
District will not be able to avail itself of the protection afforded by section 816 of the 
Consolidated Appropriations Act, 2014. This crucial appropriations authority advanced to the 
District the funds contained in the FY 20 1 5 Budget Request Act for periods during which no 
federal continuing resolution or appropriations act for die District is in effect. However, a 
condition included by Congress, presumably for the District’s financial benefit, is that the 
District have a validly enacted budget. We have come too far to jeopardize our ability to keep 
the District functioning if the federal government shuts down again. 1 urge the Council to be 
responsible and enact a valid budget for the protection of the District. If the Council does not, it 
will put the District’s finances in a highly precarious position. 

There is even the possibility that if the District government does not come together to enact a 
valid budget, in accordance with the Home Rule Charter as passed by Congress, the Control 
Board could be reactivated. (D.C. Official Code § 47-392.09.) If because of the absence of 
Congressional appropriations, the District cannot lawfully make local expenditures in FY 2015, 
the District could once again become subject to governance by the Control Board. Such action 
occurs by operation of law if the District fails to meet its payroll for any pay period, fails to make 
any required payments relating to pensions and benefits or fails to make payments required under 
an interstate compact. (D.C. Official Code § § 47-39 1 .07 (b); 47-392.09) That would be a 
disastrous outcome for Home Rule in the District and we should take steps to avoid it. 

As you consider our urgent request, you should know of my intended actions in light of the 
Attorney General's opinion, and in consultation with the Chief Financial Officer. First, 1 will 
direct all subordinate agency District officials not to implement or take actions pursuant to the 
Act, which contravenes our Home Rule Charter and other federal law. Second, I will veto any 
FY IS budget transmitted by the Council that is not inclusive of both the local and federal 
portions of the budget, as required under the Home Rule Act. Third, as noted, to achieve 
compliance to the extent I am able with the Home Rule Act, I will transmit to the Congress and 
President the full District budget as it stands after the 56”' day following transmission to you of 
the budget, whether or not the Council has taken a second vote. 

I would be pleased to meet with you and other appropriate Members of the Council to discuss 
these matters and to find solutions which will avoid the dire possible consequences of failing to 
reach agreement on the proper procedures for the FY 201 5 budget process. As always, I 
appreciate a mutually respectful dialogue with you. Thank you for your prompt consideration of 
these matters. 
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Enclosure 

cc: Jefifrey S. DeWitt, Chief Financial Officer 

Irvin B. Nathan, Esq., Attorney General 
The Honorable David A. Catania 
The Honorable Vincent B. Orange, Sr. 
The Honorable David Grosso 
The Honorable Anita D. Bonds 
The Honorable Jim Graham 
The Honorable Jack Evans 
The Honorable Mary M. Cheh 
The Honorable Muriel Bowser 
The Honorable Kenyan McDuffie 
The Honorable Tommy Wells 
The Honorable Yvette M. Alexander 
The Honorable Marion Barry 
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ELEANOR HOLMES NORTC 
District of Coiumsia 

COMMITTEE ON 
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RANKING MEMBER .\- 
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Statemenl of Congressw-oman Eleanor Holmes Norton 
Committee on Oversight and Government Reform 
Subcommillee on Government Operations 

Hearing on “D.C. Home Rule: Examining the Intent of Congress in the District of Columbia 
Home Rule Act of 1 973” 

May 12, 2016 

1 would like to thank my good friend. Chainnan Mark Meadows, for his well-known 
kindness and courtesy in allowing me an opening statement on a matter that affects only my 
district. This hearing, however, appears to be a fait accompli, similar to when the committee 
went through the motions last month marking up the District of Columbia school voucher bill a 
second time during this Congre,ss, The committee knew that the Senate had tried but been 
unable to mark up the bill, and that the bill could only be enacted on an appropriations bili. Prior 
to the second markup. Chairman Jason Chaffetz requested that the Appropriations Committee do 
so. This hearing seems designed to lay the predicate for using the appropriations process to try 
to overturn, block or preempt the Local Budget Autonomy Act of 20 1 2 (BA A), which was 
ratified by 83% of D.C. voters. 

The evidence is transparent. Speaker Paul Ryan’s spokesperson recently told the press 
that Republicans are considering "legislative options" to slop the BAA. The three top House 
Republican leaders— Speaker Ryan, Majority Leader Kevin McCarthy and Majority Whip Steve 
Scalise — all have said the BAA is invalid. The Bipartisan Legal Advisory Group of the U.S. 
House of Representatives (BLAG), which speaks for the House in litigation and is controlled by 
the Republican leadership, has submitted amicus briefs in each BAA court challenge expressing 
its view that the BAA is invalid, Indeed, the latest such brief called the BAA "a naked and 
unabashed effort to strip Congress of powers vested in it by Article I of the Constitution.” as if 
voters in any district had such power. In 2013, the Republican-led House Appropriations 
Committee said in a report that the BAA is "an expression of the opinion of the residents, only, 
and without any authority to change or alter the existing relationship between Federal 
appropriations and the District." 
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Congress of tlje ®iuteb #)tates 


By calling legal experts, the subcommittee seems to be trying a complicated legal matter 
in the court of public opinion. Only the courts, not a congressional hearing, can definitively 
determine the validity of the BAA. indeed, the BAA has been litigated for the last two years, 
with courts, as well as the Government Accountability Office (GAO), reaching conflicting 
conclusions. Yet the BAA is the law of the land. Congress did not disapprove the BAA during 
the congressional review period, and the only court order in effect on the BAA upheld its validity 
and mandated that District officials implement it. No entity appealed the order, including 
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Wliat is witliin the committee's authority is to remove t'etlcral restrictions that harm the 
finances and operations of the D.C. government. Out of simple fairness in keeping with their 
own Republican local control principles, the last tw'o Republican chairmen of the committee. 
Tom Davis and Darrell Issa. sought budget autonomy for the District during their chainnanships. 
As an amicus brief filed by Mr. Davis in a recent BAA case noted: "The benefits of budget 
autonomy for the District are numerous, real, and much needed. There is no drawback.” One of 
the other signatories on the brief was Alice Rivlin, the founding director of the Congressional 
Budget Office, a fonner director of the White House Office of Management and Budget and a 
chair of the D.C. financial control board. 1 ask unanimous consent to include the brief in the 
record. Indeed, even the witnesses called by Republicans today who have taken a position on the 
merits of budget autonomy all agree D.C. should have it, though they disagree on the validity of 
the BAA. 

Control over the dollars raised by local taxpayers is central to local control, one of the 
oldest principles of American government and a much cited principle of congressional 
Republicans. Beyond this core principle, budget autonomy has practical benefits for both the 
District and federal governments. For the District government, it means what every local 
government already has: lower borrowing costs; more accurate revenue and expenditure 
forecasts; improved agency operations; and, in D.C.’s case, the removal of the llireat of federal 
government shutdowns. For Congres.s, it means not wasting valuable subcommittee, committee, 
and floor time on budget line items it never amends. For the federal government generally, it 
means that the municipal services it relies on to function will not cease during a federal 
shutdown. 

To its credit. Congress has begun to recognize the hardships caused by the lack of budget 
autonomy, especially after the 20 1 i federal government shutdown. Since then, for the first time. 
Congress has annually exempted D.C. from federal shutdowns. The leading bond rating 
agencies have called the shutdown exemption credit positive. 

Congress loses nothing under budget autonomy. Under the U.S. Constitution, Congress 
has the authority to legislate on any District matter, including its local budget, at any time, 
notwithstanding the BAA. 

The budget released this year by the Republican- led House Budget Committee made 
both the principled and practical case for budget autonomy; "[T]his budget would give our states 
and local municipalities the freedom and flexibility to pursue a reform movement that meets the 
unique needs and challenges of their communities. We are humble enough to admit that the 
federal government does not have all the answers. The American people ought to be trusted to 
make the right decisions for themselves, their families, and their enteiprises. Putting our faith in 
the people will re,specl and restore the principle of federalism in America,” 1 rest my case, Mr. 
Chainnan. 
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INTEREST OV AMICI CURIAE 

This case addresses a question of vital importance to the District of Columbia and its 
residents: whether the Local Budget Autonomy Act of 2012, passed unanimously by the City 
Council and approved in a referendum by an overwhelming majority of voters, is valid 
legislation permitting the District to spend the local tax and fee revenue it raises without seeking 
affirmative approval from Congress. Amici curiae are three prominent individuals who have 
spent the majority of their career in government service. Although they are not addressing the 
legal issues involved in this case, they are uniquely qualified to speak to the larger policy 
implications of budget autonomy for the District of Columbia. 

Arnica Dr. Alice M. Rivlin is a senior fellow in the Economic Studies Program at 
Brookings. Earlier in her career. Dr. Rivlin served as vice chair of the Federal Reserve Board 
and as director of the White House Office of Management and Budget in the first Clinton 
administration. She also chaired the District of Columbia Financial Management Assistance 
Authority and was the founding director of the Congressional Budget Office. In February 2010, 
President Obama named Dr. Rivlin to the Commission on Fiscal Responsibility and Reform. 
She co-chaired, with former Senator Pete Domenici, the Bipartisan Policy Center’s Task Force 
on Debt Reduction. Dr. Rivlin is an expert on fiscal and monetary policy. The Council for 
Excellence in Government named Dr. Rivlin one of the greatest public servants of the last 25 
years, and the National Academy of Social Insurance awarded her the 2013 Robert M. Ball 
Award for Outstanding Achievements in Social Insurance, 

Amicus Thomas M. Davis serves as the Director of Federal Government Affairs for 
Deloitte & Touche LLP. Prior to joining Deloitte, Mr. Davis served seven terms in Congress 
representing Virginia’s 11th congressional district as a Republican. During his tenure in the 
House, he served as Chairman of the House Government Reform and Oversight Committee, 
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charged with oversight of the District of Columbia, as well as the Chair of the subcommittee on 
Technology and Procurement Policy. Under his leadership, the House Government Reform and 
Oversight Committee investigated matters related to the effective administration of government 
programs of vital public interest, including government contracting in support of the war in Iraq, 
the Agriculture Department’s handling of the discovery of Mad Cow Disease in the United 
States, the flu vaccine shortage, the role of the National Guard in national security and homeland 
defense, and management of the Department of Homeland Security. Mr. Davis was also the 
Chief Sponsor of the D.C. Financial Resources Management and Assistance Authority (or, as it 
is widely known, the Control Board), 

Amicus Anthony A. Williams served as the fifth mayor of Washington, DC, from 1999 to 
2007 as a Democrat. During his two terms. Mayor Williams was widely credited with leading 
the District’s financial comeback and improving the performance of its government agencies, all 
while lowering taxes and investing in infrastructure and human services. Prior to his election, he 
was the independent CFO of the District, working with and on behalf of local officials, the DC 
Financial Control Board, and the U.S. Congress. Mayor Williams also worked in a variety of 
positions in federal, state, and local government, including serving as the first CFO for the U.S. 
Department of Agriculture under President Bill Clinton. 

Amici's combined expertise in the fields of finance, economics, social policy, and local 
and federal governance makes them exceptionally well suited to speak to the importance of the 
Budget Autonomy Act of 2012 for the proper functioning of the District’s institutions and the 
wellbeing of its residents. All three have previously testified before or written letters to both the 
Council and Congress in support of budget autonomy and the policy implications of the law 
challenged in this case. Amici submit this brief in support of neither party and do not opine on 
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the legal issues before the court. Rather, the brief addresses the policy and practical implications 
of this dispute. 

ARGUMENT 

Budget autonomy has been an aspiration in the District of Columbia from the moment the 
District lost the privilege in 1874. The passage of the Home Rule Act of 1973 represented a 
significant step towards regaining budget autonomy. Although Congress retained ultimate 
control over D.C. legislation, budgeting, and borrowing, it created the General Fund and decreed 
that all fees and revenues raised by the District be deposited in the appropriate local fund instead 
of the U.S. Treasury. Congress took another substantial step towards budget autonomy in 1995, 
when it created the Office of the Chief Financial Officer. Having a CFO allowed the local 
government gradually to strengthen its financial health and operational efficiency. Since the 
establishment of the CFO office, the District’s budget outlook has transformed from dismal to 
outstanding. 

The District's track record of financial stability, coupled with the democratic importance 
and practical policy benefits of budget autonomy, led Amici, along with numerous other 
individuals and organizations, to support the passage of the Budget Autonomy Act of 2012. 
Indeed, the Act was not only passed unanimously by the DC Council, and ratified by 83% of the 
voters, but also successfully completed the 35-day congressional review required by the Home 
Rule Act. It is not surprising that the new Act was permitted by Congress to become law given 
that local budget autonomy for the District enjoys substantial bipartisan support on the Hill. The 
fundamental policy behind the Budget Autonomy Act and the widespread support for the change 
it brought about counsel that this Court should mandate the law’s enforcement absent a 
compelling showing that it is legally invalid. 
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A. There Is No Policy Reason To Deny The District Of Columbia Budget 
Autonomy 

The lack of local budget autonomy for the District of Columbia is profoundly unfair and 
anti-democratic. Although nearly 98% of the District’s funds are locally raised or come in the 
form of federal dollars available to all jurisdictions,’ in contrast to the fifty states and Puerto 
Rico, the District’s entire budget is subject to affirmative congressional approval — and will 
remain so unless the Budget Autonomy Act takes effect. As the Council's Committee of the 
Whole Report concluded, “[n]ot only is this process unique to the District, it highlights the 
separate and unequal treatment of the District.”^ Unlike the states and Puerto Rico, who are free 
to manage their own finances as they see fit, the District must have its own locally financed 
budget approved by an affirmative act of Congress — a federal body, in which it has no voting 
representation. 

Denying the District budget autonomy is also anachronistic. When Congress passed the 
Home Rule Act in 1973, congressional skepticism towards budget autonomy for the District was 
perhaps understandable.^ The federal government had treated the District’s citizens like colonial 
subjects for almost a century, leaving the local population with little experience in electoral 
politics or self-governance.'* The District’s fiscal inexperience manifested as late as 1995, when 


’ Council of the District of Columbia Committee of the Whole, Report on Bill 19-993 (Dec. 4, 
2012) (“Committee of the Whole Report”), attached testimony of Alice Rivlin at 1 (“Rivlin 
Testimony”), available at http://dcclimsl .dccouncil.us/images/0000 1/20 130418101 959.pdf at 
97. 

^ Committee of the Whole Report at 2. 

^ H.R. 960, and H.R. 1045, Greater Autonomy for the Nation’s Capitol: Hearing Before the H. 
Subcomm. on Federal Workforce, Postal Service, and the District of Columbia, 1 llth Cong., at 
67 (2009) (“Greater Autonomy Hearing”) (testimony of Alice Rivlin). 

“W. 
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the city faced a deep fiscal crisis— prompting the creation of the Control Board and the Office of 
the CFO.^ 

Those days, however, are long since gone. Since 1996, the District of Columbia 
government has consistently demonstrated its ability responsibly to manage its own resources — 
turning a cumulative $550 million deficit into a remarkable $1.2 billion fund balance.* As 
Natwar Gandhi — former CFO of the District — ^has testified, “[t]here is no question that the 
District has the financial infrastructure to permit it to manage its local funds effectively.”^ “At a 
time when state and local governments throughout the country are having difficulties, the District 
has produced 17 consecutive balanced budgets and 16 consecutive clean year-end financial 
audits.”* It has built up a large fund balance and significant cash reserves — and finished Fiscal 
Year 2012 with a $417 million budget surplus.’ “Financial markets have recognized the 
District’s laudable fiscal stewardship in the form of higher bond ratings and lower interest rates 
on borrowing.”'" 

Congress has implicitly recognized this progress. It has hardly made any changes in the 
local funds section of the District’s budget in recent years. There is nothing of substance left to 


^ Id. 

* The District of Columbia’s Fiscal Year 2010 Budget: Ensuring Fiscal Sustainability, Hearing 
Before the H. Subcomm. on Health Care, District of Columbia, Census and the National 
Archives of the Committee on Oversight and Government Reform, 112th Cong., at 35 (2011) 
(statement of Natwar Gandhi). 

’ Committee of the Whole Report, attached Public Hearing on Bill 19-993, Local Budget 
Autonomy Act, at 4 (2012) (“Gandhi Testimony”), available at 

http://dcclims 1 .dccouncil. us/images/0000 1/20 1 304 1 8 10 1959.ndf at 130. 

* Letter from Mayor Anthony Williams and former Rep. Thomas Davis to Council Chairman 
Phil Mendelson on Law 19-321, The Local Budget Autonomy Amendment Act of 2012 (Sept. 
24, 2013) (“Davis Letter”). 

’w. 

Committee of the Whole Report at 3. 
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Congress’s use of budget approval as an instrument of fiscal control.'' What remains is a hollow 
vestigial process.'^ Under the Budget Autonomy Act, moreover, Congress still must 
affirmatively approve the federally funded aspect of the District’s budget, and it retains its ability 
more generally to exercise oversight of the District’s entire budget and operations, in the form of 
periodic audits and after-the-fact review.'^ And, of course. Congress at all times retains the 
authority to override the Budget Autonomy Act with affirmative legislation, should that ever 
prove necessary. There is thus no policy reason today to deny the District its right to manage its 
own finances. 

Although the right to develop and implement its own locally enacted budget is a 
fundamental aspect of self-governance, the push for budget autonomy is not simply about 
democracy and fairness. As demonstrated by the testimony of Amici and numerous other 
advocates, budget autonomy is also a practical imperative that would significantly enhance the 
efficiency and proper function of the local government. 

The need for congressional approval of D.C.’s budget distorts the budgeting process, 
costs local taxpayers millions of dollars every year, and creates a destructive uncertainty about 
the provision of basic services when partisan politics leaves the federal government’s own 
financial decisions in disarray.'’' The time elapsed between the submission of the District’s 
budget and final congressional approval — often upwards of four months — inevitably means that 
assumptions made by the CFO, the Mayor, and the Council are out of date by the time the 

' ' Rivlin Testimony at 2. 

Gandhi Testimony at 5; Budget Autonomy for the District of Columbia: Restoring Trust in 
Our Nation’s Capital: Hearing Before the H. Comm, on Government Reform. 108th Cong., at 4 
(2003) (“Budget Autonomy Hearing”) (statement of Thomas Davis). 

Rivlin Testimony at 2. 
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District’s budget takes effect.’^ That in turn necessitates hasty revisions, invites crucial errors, 
and endorses guesswork. It also complicates hiring and procurement, and requires the District to 
borrow additional funds and pay more interest.’* Bond rating agencies take the uncertainties of 
the Federal process into account in assessing the District’s finances, and discount to a degree 
whatever ratings the District might otherwise receive.”' 

Moreover, when Congress passes a continuing resolution, thus extending Federal 
appropriations at prior-year levels without permanently enacting the District’s budget, local 
agencies must delay proposed cost-saving measures until Congress settles the matter. Worse yet, 
where Congress altogether fails to act due to a partisan deadlock, the D.C. government is faced 
with an imminent shutdown of even basic services — a local calamity written off as mere 
collateral damage of the failure of national politics. Just last year, in the October 2013 federal 
government shutdown, D.C. was caught in the crossfire of national political feuds. The District 
managed to stay afloat and operational in essential areas only by tapping into its reserve funds 
already approved by Congress. In response to this political and fiscal crisis, Mayor Gray 
confronted Congress and urged that D.C. should be able “'to spend fits] own money.’”’* 

If enforced, the Budget Autonomy Act would effectively address and resolve these 
practical concerns. The Budget Autonomy Act would also enable the District to adjust its fiscal 


Committee of the Whole Report at 3. 
at 4. 

” Budget Autonomy Hearing at 32 (testimony of Natwar Gandhi). 

Mike DeBonis& Ed O’Keefe, Ed, Vincent Gray confronts Reid on Capitol steps over 
shutdown’s impact on District, Wash. Post (Oct. 9, 2013), available at 

h,t tp ;/ /www.washingtonpost.com/local/dc-c>olitics/dc-mavor-grav-confronts-reid-on-caDitol- 
steps-over-shutdowns-impact-on-citv/2013/10/09/n2577428-3in3-lle3-89ae- 
16el86ell7d8 storv.html (quoting Mayor Gray). 


7 



170 


Case l:14-cv-00655-EGS Document 17-1 Filed 05/02/14 Page 10 of 13 

year to align with that of other local and state jurisdictions,'^ A July-June fiscal year would 
better align the District’s revenue cycle with income taxes in due in April and property taxes 
collected in March and September.™ This in turn would permit the District to execute its fiscal 
year budget based on the most recently available and thus most accurate revenue information."' 
It would also closely mirror the school year, and thus allow the District’s educational 
institutions — ^D.C. Public Schools, the University of the District of Columbia, and the District’s 
charter schools — to manage funds more effectively."^ 

And providing the District with the authority to direct the spending of its locally raised 
revenue would substantially increase the District’s ability to react to changing program and 
financial conditions during a fiscal year without having to follow a lengthy and sluggish approval 
procedure for every minor adjustment to the budget."" 

B. The Budget Autonomy Act Eniovs Broad Bipartisan Support 
Because the District has amply demonstrated its fiscal responsibility, and because the 
District’s need annually to come hat in hand for approval to expend its own locally raised funds 
creates harmful inefficiencies and violates universal values of self-determination, the principle of 
budget autonomy has long enjoyed widespread bipartisan support."'' As demonstrated by the 
Nov. 9, 2012 Hearing of the Committee of the Whole, “the concept of budget autonomy is 
widely supported across party and institutional lines.”"" In his testimony at that hearing, Amicus 

Committee of the Whole Report at 4. 

Budget Autonomy Hearing at 32-33 (testimony of Natwar Gandhi). 

Budget Autonomy Hearing at 33. 

” Id. 

^'^Id. 

See. e.g., Committee of the Whole Report at 4-5. 

"" Id. at 4. 
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Tom Davis testified that Republicans in the House of Representatives with oversight over the 
District of Columbia — including Rep. Jo Ann Emerson, Rep. Darrell Issa, and Rep. Eric 
Cantor — favor budget autonomy.^^ The Budget Autonomy Act, which completed congressional 
review and became law in July 2013, thus did not represent a “poke in the eye of Congress” — 
nor was it perceived as such on the Hill.^’ Indeed, there has not been a single proposal in 
Congress to overturn the Act. 

But Congress has proved unable to address the issue. Over the years, both the House and 
the Senate have considered many different iterations of local budget autonomy.^* The District of 
Columbia’s non-voting representative in the House of Representatives, Delegate Eleanor Holmes 
Norton (D-DC), has introduced legislation that would afford the District sweeping autonomy 
through congressionally initiated changes to the Home Rule Act.^’ Senators Joe Lieberman (ID- 
CT) and Susan Collins (R-ME) also introduced legislation that would remove the need for 
affirmative Congressional approval, replacing it with passive approval. Congress’s failure to 
enact these proposals has never been about any articulated or sustained opposition. Budget 
autonomy has been yet another casualty of the current partisan gridlock.'^' 

It was in light of this political climate — and fearing that its finances could yet again be 
held hostage as a result — that the District .sought an alternative route to budget autonomy. 
Following the process established by Congress, the District enacted the Budget Autonomy Act of 

Davis Letter at 2. 

Committee of the Whole Report at 4. 

Id. -, see also District of Columbia Budget Autonomy Act of 2011, H.R. 345, 112th Cong. 

(2011). 

Committee of the Whole Report at 4; see also District of Columbia Local Budget Autonomy 
Act of 2012, S. 2345, 112th Cong. (2012). 

Davis Letter at 2. 
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2012, with widespread support. The Act was (1) backed by numerous civic leaders and 
advocacy groups, (2) unanimously adopted by the Council, (3) signed by the Mayor, (4) certified 
by the Board of Elections, (5) overwhelmingly ratified by 83% of the voters, and (6) effectively 
upheld by the Congress through its 35-day review process. It represents the culmination of years 
of legislative work on both the local and federal level and embodies the will of the people. 

CONCLUSION 

The benefits of budget autonomy for the District are numerous, real, and much needed. 
There is no drawback. Amici thus urge this Court to enforce the Budget Autonomy Act absent a 
compelling showing of legal invalidity. 


Dated: May 2, 2014 


Respectfully submitted, 
/s/ Richard P. Bress 


Richard P. Bress (DC Bar No. 457504) 
LATHAM & WATKINS LLP 
555 Eleventh Street, NW, Suite 1000 
Washington, DC 20004-1304 
(202) 637-2200 


Attorney for Amici Alice M. Rivlin, Thomas 
M. David, and Anthony A. Williams 
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electronically filed with the Clerk of the Court using the CM/ECF system, which will send 
notification of such filing to all registered counsel of record. 

/s/ Richard P. Bress 
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ENROLLED ORIGINAL 


AN ACT Codification 

District of Columbia 
Official Code 
2001 Edition 

Winter 2013 

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA 


To amend the District of Columbia Home Rule Act to provide for local budget autonomy. 

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That 
this act may be cited as the “Local Budget Autonomy Amendment Act of 20 1 2'\ 

Sec. 2. The District of Columbia Home Rule Act, approved December 24. 1 973 (87 
Stat. 777; D.C. Official Code § 1-201.01 etseq.), is amended as follows: 

(a) The table of contents is amended by striking the phrase "Sec. 446. Enactment of 
Appropriations by Congress" and inserting the phrase "Sec. 446. Enactment of local budget 
by Council" in its place. 

(b) Section 404(0 (D.C. Official Code § 1-204.04(0) is amended by striking the 
phrase “transmitted by the Chairman to the President of the United States” both times it 
appears and inserting the phrase “incorporated in the budget act and become law subject to 
the provisions of section 602(c)” in its place. 

(c) Section 412 (D.C. Official Code § 1-204.12) is amended by striking the phrase 
"(other than an act to which section 446 applies)". 

(d) Section 441(a) (D.C. Official Code § l-204.41(a» is amended -by striking the 
phrase “budget and accounting year.” and inserting the phrase “budget and accounting year. 
The District may change the fiscal year of the District by an act of the Council. If a change 
occurs, such fiscal year shall also constitute the budget and accounting year.” in its place. 

(e) Section 446 (D.C. Official Code § 1-204.46) is amended to read as follows: 

“ENACTMENT OF LOCAL BUDGET BY COUNCIL. 

“See. 446. (a) Adoption of Budgets and Supplements - The Council, within 70 
calendar days, or as otherwise provided by law, after receipt of the budget proposal from the 
Mayor, and after public hearing, and by a vote of a majority of the members present and 
voting, shall by act adopt the annual budget for the District of Columbia government. The 
federal portion of the annual budget shall be submitted by the Mayor to the President for 
transmission to Congress. The local portion of the annual budget shall be submitted by the 
Chairman of the Council to the Speaker of the House of Representatives pursuant to the 
procedure set forth in section 602(c). Any supplements to the annual budget shall also be 

Codification District of Columbia Official Code I 2001 Edition 


Amend 
§ U204.04 


Amend 
§ 1.204.12 

Amend 
§ 1-204.41 


Amend 
§ 1-204.40 
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adopted by act of the Council, after public hearing, by a vote of a majority of the members 
present and voting. 

“(b) Transmission to President During Control Years - In the case of a budget for a 
fiscal year which is a control year, the budget so adopted shall be submitted by the Mayor to 
the President for transmission by the President to the Congress; except, that the Mayor shall 
not transmit any such budget, or amendments or supplements to the budget, to the President 
until the completion of the budget procedures contained in this Act and the District of 
Columbia Financial Responsibility and Management Assistance Act of 1995. 

“(c) Prohibiting Obligations and Expenditures Not Authorized Under Budget- Except 
as provided in section 445 A(b), section 446B, section 467(d), section 47 1 (c), section 
472(d)(2), section 475(e)(2), section 483(d), and subsections (f), (g), (h)(3), and (i)(3) of 
section 490, no amount may be obligated or expended by any officer or employee of the 
District of Columbia government unless— 

“(1) such amount has been approved by an act of the Council (and then only 
in accordance with such authorization) and such act has been transmitted by the Chairman to 
the Congress and has completed the review process under section 602(c)(3); or 

“(2) in the case of an amount obligated or expended during a control year, 
such amount has been approved by an Act of Congress (and then only in accordance w'ith 
such authorization). 

“(d) Restrictions on Reprogramming of Amounts - After the adoption of the annual 
budget for a fiscal year (beginning with the annual budget for fiscal year 1 995), no 
reprogramming of amounts in the budget may occur unless the Mayor submits to the 
Council a request for such reprogramming and the Council approves the request, but and 
only if any additional expenditures provided under such request for an activity are offset by 
reductions in expenditures for another activity. 

“(e) Definition - In this part, the term “control year” has the meaning given such 
term in section 305(4) of the District of Columbia Financial Responsibility and Management 
Assistance Act of 1995.”. 

(f) Section 446B(a) (D.C. Official Code § l-204.46b(a)) is amended as follows: Amend 

(1) Strike the phrase "the fourth sentence of section 446” and insert the ^ i-204.46b 

phrase “section 446(c)” in its place. 

(2) Strike the phrase “approved by Act of Congress”. 

(g) Section 447 (D.C. Official Code § 1-204.47) is amended as follows: Amend 

(1) Strike the phrase “Act of Congress” each time it appears and insert the * 1-204.47 

phrase "act of the Council (or Act of Congress, in the case of a year which is a control year)" 

in its place, 

(2) Strike the phrase “Acts of Congress” each time it appears and insert the 
phrase “acts of the Council (or Acts of Congress, in the case of a year which is a control 
year)” in its place. 


Codification District of Columbia OlTIcial Code 


2 


2001 Edition 
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(h) Sections 467(d), 471(c), 472(d)(2), 475(e)(2), and 483(d), and 490(0, (g)(3), 
(h)(3), and (i)(3) are amended by striking the phrase “The fourth sentence of section 446” 
and inserting the phrase “Section 446(c)” in its place. 

Sec. 3. Applicability. 

Section 2 shall apply as of January 1, 2014. 

Sec. 4. Fiscal impact statement. 

The Council adopts the fiscal impact statement in the committee report as the fiscal 
impact statement required by section 602(c)(3) of the District of Columbia Home Rule Act, 
approved December 24, 1973 (87 Stat 813; D.C. Official Code § I -206.02(c)(3)). 

Sec. 5. Effective date. 

This act shall take effect as provided in section 303 of the District of Columbia 
Home Rule Act, approved December 24, 1973 (87 Stat. 784; D.C. Official Code § 1- 
203.03). 


Amend 

§§ 1-204.67, 

1-204.71, 

1-204,72, 

1-204.75, 

1-204.83, 

1-204.90 


Chairman 

Council of the District of Columbia 


Mayor 

District of Columbia 
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U.S, GOVERNMENT ACCOUNTABILITY OFFICE 


United States Government Accountability Office 
Washington, DC 20S48 


B-328059 
May 23, 2016 

The Honorable Mark Meadows 
Chairman 

Subcommittee on Government Operations 
Committee on Oversight and Government Reform 
House of Representatives 

Dear Mr, Chairman; 

On May 12, 2016, GAO testified before the Subcommittee at the hearing titled “D.C. 
Home Rule: Examining the Intent of Congress in the District of Columbia Home Rule 
Act of 1973.”^ This responds to the additional questions you asked in your May 18, 
2016 letter.^ 

1. In your testimony before the Committee at the May 12, 2016, hearing you 
stated the Budget Autonomy Act was in conflict with two other federal laws — 
the Budget and Accounting Act of 1921 and the Antideficiency Act — can you 
explain the nature of this conflict? 

GAO issued a legal opinion on January 30, 2014 concerning the effect of the District 
of Columbia’s Local Budget Autonomy Amendment Act of 2012, where we 
addressed the conflict between the Budget Autonomy Act and two federal laws: the 
Antideficiency Act and the Budget and Accounting Act, 1921 , B-324987, Jan. 30, 
2014. Under the Constitution, only Congress may appropriate funds and it must do 
so only through the enactment of legislation, U.S. Const, art. I, § 9, cl. 7. In 
furtherance of its constitutional power of the purse. Congress enacted the 
Antideficiency Act and the Budget and Accounting Act. Under the Antideficiency 
Act, officers and employees of both the federal government and of the District of 
Columbia government may not incur obligations or make expenditures exceeding 


* GAO, District of Columbia: Local Budget Autonomy Amendment Act of 2012, 
GAO-16-663T (Washington, D.C.: May 12, 2016). 

^ Letter from Chairman, Subcommittee on Government Operations, Committee on 
Oversight and Government Reform, House of Representatives, to Managing 
Associate General Counsel, GAO, May 18, 2016. 
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the amount available in an appropriation or fund. 31 U.S.C. §1341. Under the 
Budget and Accounting Act, the head of each agency, which for the purposes of this 
Act includes the District government, must submit an appropriation request to the 
President for transmission to Congress. 31 U.S.C. §§1101(1), 1108(b)(1). 

The Budget Autonomy Act attempts to permit the District government to obligate and 
expend funds even if Congress has not appropriated them. D.C. Law 19-321, 

§ 2(e), This stands in irreconcilable conflict with the Antideficiency Act, The Budget 
Autonomy Act also attempts to permit the District government to eliminate the 
President from the District’s budget process. D.C. Law 19-321 , § 2(e). This stands 
in irreconcilable conflict with the Budget and Accounting Act. Because the Home 
Rule Act bars the District government from amending or repealing any federal 
statute of general applicability, the District government canrrot amend or repeal the 
provisions of either the Antideficiency Act or the Budget and Accounting Act. D.C. 
Code § 1-206.02(a)(3); B-324987, at 7, 

The Constitution vests Congress with power "to exercise exclusive Legislation in all 
Cases whatsoever" over the District, U.S. Const, art. I, § 8, cl. 17. Congress 
exercised this constitutional authority not only when it applied the Antideficiency Act 
and the Budget and Accounting Act to the District, but also when it enacted the 
Home Rule Act and provided that the District remains bound by and cannot amend 
the provisions of those two laws. 

2. Does the Antideficiency Act apply to the District of Columbia? If so, how 
does the Antideficiency Act apply to the District of Columbia? 

Yes, The statutory text of the Antideficiency Act itself states that it applies to officers 
and employees not only of the United States Government but also to the District of 
Columbia government. 31 U.S.C. § 1341. in addition, as we noted in our January 
30, 2014 opinion, when the Home Rule Act was enacted in 1974, if confirmed the 
Antideficiency Act’s continuing application to the District by stating that nothing in the 
Home Rule Act affects the applicability of the Antideficiency Act to the District 
Government, B-324987, Jan, 30, 2014; D.C. Code § 1-206.03(e). Although the 
Home Rule Act grants the District Council and voters power to amend parts of the 
Home Rule Act, the provision concerning applicability of the Antideftciency Act to the 
District cannot be amended by the District, As we stated in 1995, the continuing 
application of the Antideficiency Act to the District "reflects Congress’ decision ... to 
expressly limit District spending to amounts Congress appropriates.’’ B-262069, 

Aug. 1, 1995. 

It is also significant to note that exceptions to the Antideficiency Act are exceedingly 
rare and, if granted by Congress, such exceptions are explicitly stated, B-303961, 
Dec. 6, 2004; 42 U.S.C, § 221 0(j) (allowing specified agencies to make particular 
contracts “without regard to” the Antideficiency Act), Congress has granted no such 
exception for the District. In fact, as noted above, in the Home Rule Act, Congress 
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confirmed the Antideficiency Act's continuing application to the District by stating that 
nothing in the Home Rule Act affects the applicability of the Antideficiency Act to the 
District Government. 

3. Does the Antideficiency Act require an appropriation by Congress? If so, 
why? 

Yes, the Antideficiency Act requires an appropriation by Congress, One of the 
arguments we considered in our January 2014 legal opinion was made by the 
Chairman of the Council who argued that; 

"[Tlhe purpose and text of the Antideficiency Act would be 
satisfied when the District Government enacts an annual 
appropriation pursuant to the Autonomy Act. This is evident by 
the text of the Antideficiency Act, which provides that obligations 
and expenditures must be consistent with an appropriation, but 
does not specifically state that it must be a congressional 
appropriation." 

B-324987, at 10. As we stated in our legal opinion, we disagree. To hold otherwise 
would negate Congress's power of the purse and the text and purpose of the 
Antideficiency Act itself as interpreted by courts, including the Supreme Court, and 
GAO case law. The Constitution vests the power of the purse in Congress. The 
Antideficiency Act is the cornerstone of the fiscal statutes enacted by Congress to 
implement its pov/er of the purse. It is a basic tenet of the Constitution that only 
Congress has the power to make laws; “Ail legislative Powers herein granted shall 
be vested in a Congress of the United States.” U.S. Const, art. I, § 1. Therefore, 
only Congress, and not the District Council, has the power to enact laws that make 
appropriations, Indeed, the Constitution vests in Congress legislative power over 
the District. U.S. Const art. I, § 8, cl. 17 (vesting in Congress power to "exercise 
exclusive Legislation in all Cases whatsoever” over the District). Under the statutory 
framework that Congress has established pursuant to its constitutional authority, 
only acts of Congress, not acts by the Council or by officers or employees of the 
District Government or the federal government, make amounts available for 
obligation and expenditure. The applicability of the Antideficiency Act to the District, 
both by its very terms and by the terms of the Home Rule Act, “reflects Congress’ 
decision ... to expressly limit District spending to amounts Congress appropriates.” 
B-262069 (emphasis added). 

4. What role does GAO have in appropriations law? 

a. Do agencies and courts generally give deference to or find 
persuasive GAO opinions on appropriations laws? 


Pages 
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b. What is GAO’s role specifically as it relates to the Antideficiency 
Act? 

c. Do agencies and courts generally give deference to or find 
persuasive GAO's opinions on Antideficiency Act violations? 

GAO has the statutory authority to issue legal opinions regarding the Antideficiency 
Act and whether the Act ms violated. See 31 U.S.C. § 712. GAO's decisions and 
opinions are rooted In prior decisions issued by this agency and its predecessors, 
dating back over a century and have been followed by Congress, federal agencies 
and the District. Although GAO’s decisions do not bind the courts, judges often 
recognize GAO's expertise in this area and adopt the reasoning of our body of case 
law. E.g. United States Department of the Navy V. Federal Labor Relations 
Authority, 665 F.3d 1339, 1349 (D.C. Cir. 2012) (the court recognized “the 
assessment of the GAO and thus, the Comptroller General as an expert opinion, 
which we should prudently consider but to which we have no obligation to defer” 
(internal quotation marks omitted)); Star-Glo Associates v. United States, 414 F.3d 
1349, 1354 (Fed. Cir, 2005) f[i]n considering the effect of appropriations language 
both the Supreme Court and this court have recognized that the [GAO] publication, 
Principles of Federal Appropriations Law . . . provides significant guidance"); 
Thompson v. Cherokee Nation, 334 F.3d 1075, 1084 (Fed. Cir. 2003) (GAO's 
opinions and its Principles of Federal Appropriations Law, “while not binding, are 
expert opinions, which we should prudently consider" (internal quotation marks 
omitted)). Indeed, GAO’s appropriations case law and publications have been cited 
and relied upon by numerous tribunals at the trial and appellate levels, including the 
U.S. Supreme Court. E.g. Salazarv. Ramah Navajo Chapter, 132 S, Ct. 2181, 2189 
(2012) (citing GAO's Principles of Federal Appropriations Law regarding availability 
of payments to contractors): Hercules v. United States, 516 U.S. 417, 426 (1996) 
(noting with approval the rule from GAO's appropriations case iaw that open-ended 
indemnity agreements are invalid); Lincoln v. Vigil, 508 U.S. 182, 192 (1993) (noting 
agreement with GAO that agencies may allocate lump-sum appropriations as they 
see fit). 

Similarly, agencies throughout the federal government reiy on GAO precedent as 
they make the determinations necessary to lawfully execute their budgets. See, 
e.g.. GAO, Antideficiency Act Reports: Fiscal year 201 2 (Washington, D.C.: Dec. 
2012), at 1, available at www.aao.aov/Droducts/D03741 (after a GAO decision 
concluded that the Securities and Exchange Commission failed to properly record its 
lease obligations, the agency adjusted its financial records, reported an 
Antideficiency Act violation, amended its Administrative Control of Funds policy, and 
authorized the General Services Administration to perform all future new lease 
acquisitions for the agency’s office space needs). Indeed the District government 
has also requested and relied upon GAO's interpretations of appropriations law. 
B-318426, Nov. 2, 2009; B-302230, Dec, 30, 2003. 
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Agencies must investigate and report Antideficiency Act violations to the President 
and Congress and provide copies to the Comptroller General. 31 U.S.C, § 1351. 
Where GAO has found an Antideficiency Act violation, an agency must report the 
violation even if it disagrees with GAO; it must report the violation and can state its 
disagreement.^ If GAO concludes there is an Antideficienoy Act violation but the 
agency involved does not report the violation In a reasonable period of time, GAO 
will report the violation to Congress. See, e.g,, B-308715, Nov. 13, 2007. The 
Antideficienoy Act provides for administrative discipline, including suspension from 
duty without pay or removal from office. 31 U.S.C. § 1349. Typically, agencies 
decide the appropriate administrative discipline and report such discipline to the 
Congress and the President as required by the Antideficiency Act. The Act also 
provides for criminal penalties of up to $5000 or imprisonment up to 2 years or both 
for officers or employees of the federal government or the District government if the 
violation is knowing and willful. 31 U.S.C. §1350. The Department of Justice 
decides whether to prosecute. 

In addition to the actions that agencies and the Department of Justice may take to 
enforce the Antideficiency Act, Congress uses its oversight and appropriations 
power to investigate and respond to violations of the Act. Though GAO has no 
direct role in enforcing the Antideficiency Act, the Congress and its members request 
GAO legal opinions as they carry out their constitutional powers, and Congress may 
choose to take action in response to GAO’s opinions. For example, after GAO 
concluded that one agency violated the Antideficiency Act, Congress subsequently 
reduced Its appropriations by about 33 percent.'* In another instance, after GAO 
concluded that the Department of Defense violated a statutory notification 
requirement and the Antideficienoy Act, the House of Representatives subsequently 
voted 249-163 to condemn and disapprove of the Department’s actions.® 

5. What impact, if any, does the Superior Court of the District of Columbia’s 
decision in the Council v. Dewitt litigation have on GAO’s view of the conflict 
between the Local Budget Autonomy Act and the Antideficiency Act? 


® 0MB Circular No. A-11, Preparation, Submission, and Execution of the Budget, 
pt. 4, §145.8 (2015). 

** GAO concluded that the Office of Science and Technology Policy (OSTP) violated 
the Antideficiency Act when it improperly used its appropriations for bilateral 
engagements with China. B-321982, Oct. 11, 2011, The explanatory statement 
accompanying the fiscal year 2012 OSTP appropriation expressed concern for 
OSTP’s actions, while the act appropriated $4.5 million for fiscal year 2012, a 
reduction from $6.66 million for fiscal year 201 1 . Pub, L. No. 112-55, div. B, title Hi, 
125 Stat. 552, 622 (Nov. 18, 2011); H.R. Rep. No, 112-284, at 251 (Nov. 14, 2011); 
see also Pub. L. No. 112-10, § 1316, 125 Stat. 38, 120 (Apr. 15, 2011). 

® 8-326013, Aug. 21, 2014; H.R. Res. 644, 113"’ Cong. (2014). 
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As stated in our testimony, we are aware of the litigation addressing the Budget 
Autonomy Act since we issued our legal opinion, and we have studied the Superior 
Court’s ruling in this matter. Our regular practice when rendering opinions is to 
contact relevant agencies and officials to obtain their legal views on the subject of 
the request.® Accordingly, as we developed our opinion in this matter we contacted 
the Chairman of the Council of the District of Columbia, the Mayor of the District of 
Columbia, and the Attorney General of the District of Columbia. All provided a 
thorough discussion of their views. Therefore, as we developed our opinion we 
considered the same arguments and theories as the Superior Court did in this 
matter, We believe that the analysis and conclusions in our opinion are consistent 
with Congress’s constitutional power to legislate over the District and with the laws 
that Congress has enacted pursuant to that authority. We maintain our view that the 
District remains bound by the requirements of the Antideficiency Act and the Budget 
and Accounting Act. 

6. In GAO’S legal opinion on the Local Budget Autonomy Act, the Chairman of 
the Council of the District of Columbia asserted that the “general fund” 
provided for in Sec. 450 of the Home Rule Act constituted a permanent 
appropriation; an interpretation rejected by the GAO. Please explain why the 
“general fund” as described in Sec. 450 is not intended to be a permanent 
appropriation? 

Congress did not make a permanent appropriation when it created the District's 
General Fund. By law, the making of an appropriation must be expressly stated. 

31 U.S.C. § 1301(d), An appropriation cannot be inferred or made by implication, 
See 50 Comp. Gen, 863 (1971). For example, regular annual and supplemental 
appropriation acts are required by law to bear the title “An Act making appropriations 
— 1 U.S.C. § 105. Indeed, the annual appropriation that Congress makes for 
the District not only appears in an act bearing this title but also states that “[Ijocal 
funds are appropriated for the District of Columbia for the current fiscal year out of 
the General Fund of the District of Columbia.” Financial Services and General 
Government Appropriations Act, 2016, Pub. L, No, 114-113, div, E, title IV, 129 Stat. 
2242, 2423, 2447 (Dec. 18, 2015) (emphasis added). The Chairman of the Council 
asserts that the District Charter established a permanent appropriation because it 
provided that District monies “belong to the District government,” B-324987, at 9; 
D.C. Code § 1-204.50. However, unlike the language that appropriates money for 
the District each year, this language is not the express statement of appropriation 
that is necessary under 31 U.S.C. § 1301(d). 


° GAO, Procedures and Practices for Legal Decisions and Opinions, GAO-06- 
1064SP (Washington, D.C.: Sept. 2006), available at www.aao.aov/Droducts/GAO- 
Q6-1064SP. 
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Alternatively, a federal statute also makes an appropriation if it (1) authorizes the 
collection of fees, and (2) makes the fees available for expenditure for a specified 
purpose. Such statutes constitute continuing or permanent appropriations; that is, 
the money is available for obligation or expenditure without further action by 
Congress, B-22B777, Aug. 26, 1988; B-197118, Jan. 14, 1980. The Chairman of 
the Council asserted that the Home Rule Act created such a permanent 
appropriation when it established the District’s General Fund. We disagree. Though 
the Home Rule Act requires that the District Government deposit funds, it does not 
authorize their obligation and expenditure and, therefore, manifests no 
congressional intent to make these amounts available for obligation or expenditure 
without further congressional action. Indeed, section 446 of the Home Rule Act was 
titled "Enactment of appropriations by Congress" and ergjressly provided that "[n]o 
amount may be obligated or expended by any officer or employee of the District of 
Columbia government unless such amount has been approved by Act of Congress, 
and then only according to such Act." Pub. L. No. 93-198, § 446, 87 Stat. 774, 801 
(Dec. 24, 1973) (emphasis added). Congress could not have intended to provide a 
permanent appropriation to the District in the Home Rule Act where, in the very 
same act, it provided that funds would be available only with the approval of an act 
of Congress. 

We trust that this is responsive to your request. If you have any questions, please 
contact me at (202) 512-2853 or Julia C, Malta, Assistant General Counsel for 
Appropriations Law, at (202) 512-4023. 

Sincerely yours, 


Edda Emmanuelli Perez ^ 
Managing Associate General Counsel 
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